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AMENDMENTS TO THE INCOME TAX ACT, 1950 
By Melville Pierce, B.A., LL.B. 


FOLLOWING IS A SUMMARY OF THE 
amendments to the Income Tax Act as 
passed by the Senate on June 6 and by 
the House of Commons on June 7. At 
the date of writing (June 9) the amend- 
ments were still awaiting the assent of 
His Excellency, which will doubtless have 
been granted before this issue of The Tax 
Review is published. 

In the summary which follows an en- 
deavour has been made to present the gist 
of the enactment in simpler language 
than that used by the draftsman without 
departing from it any further than clarity 
demands. In most cases the state of the 
law previous to the amendment is stated 
and the purport of the change effected 
by the altered provision. Warning is per- 
haps unnecessary but is given by way of 
excessive precaution that this summary 
is not and cannot be a substitute for the 
language of the statute in considering 
the application of the law to any case. 
It is hoped that the summary is free of 
serious error, but if any should be found 
a corrigendum will be published. 


1. Tax On Undistributed Income Of 
Closely-Held and Controlled Com- 
panies. — s. 95A (Part 1A) 

A company having not more than 
75 shareholders recorded on its books 
(exclusive of employees or former 
employees), and a company of which 
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control was acquired by another com- 
pany after May 10, 1950, may (Case 1) 
elect to pay a tax on its undistributed 
income on hand at the end of the 
1949 taxation year, and, if it has done 
so, may (Case 2) at any time in the 
1951 or a subsequent taxation year elect 
to pay a tax of 15% on an amount equal 
to the dividends paid by it beginning 
with the 1950 taxation year (s. 95A 
(1), (2), (3) ). The amount on which 
the 15% tax is paid is called “tax-paid 
undistributed income’. Every election 
must be accompanied by a remittance, 
under Case 1, of the estimated amount 
payable (s. 95A(5)), and, under Case 2, 
of the amount of tax which the company 
elected to pay. If the amount remitted 
is more or less than the tax payable 
the company will be deemed, in Case 
2, to have elected to pay tax on an 
amount proportionate thereto not ex- 
ceeding the maximum allowable, and, 
in Case 1, tax will be deemed to have 
been paid on an amount proportionate 
thereto not exceeding the company’s 
undistributed income on hand at the 
end of its 1949 taxation year (s. 95A 
(6) and (7) ). The Minister is required 
to examine elections and issue a notice 
of assessment with all due despatch (s. 
95A(8)), and within 30 days from the 
mailing of the notice of assessment the 
company is required to remit any 
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balance of tax payable under Case 1 to- 
gether with interest thereon at 6% per 
annum from the day of election, re- 
gardiess of whether or not an appeal 
from the assessment has been com- 
menced (s. 95A (9) ). If so paid with- 
in such 30 days the whole of the 
amount of tax payable shall be deem- 
ed to have been paid on the day of 
election (s. 95A (10)). Assessments 
issued under these provisions may be 
appealed against in the ordinary way. 
(s.95A(11)). [1950, 5. 32] 


2. Chargeable Portion of Deemed Divi- 
dends From Undistributed Income on 
Hand. — s. 73 and 73A 

Under s. 73 (1), (2), and (3), which 
substantially re-enact s. 9 (1), (2), and 
(3), where a corporation having undis- 
tributed income on hand winds-up, dis- 
continues, or reorganizes its business, re- 
deems, acquires, reduces, or converts its 
common stock, or capitalizes any part of 
its undistributed income, a dividend equal 
to each shareholder’s portion of the un- 
distributed income then on hand (or the 
actual amount or value of what he 
actually received, if less) shall be deem- 
ed to have been received at that time by 
each shareholder, and under s. 73 (5) the 
corporation’s undistributed income on 
hand shall be deemed to have been re- 
duced by that amount. 

It is now provided by s. 73 (4) that 
in the case of such a deemed dividend 
the shareholder's portion of the com- 
pany’s tax-paid undistributed income (i.e. 
the amount on which the 15% tax has 
been paid under s. 95A supra) as of 
the same time shall be deducted, and 
only the remainder (if any) shall be 
chargeable as income of the shareholder. 
Where the shareholder is a corporation 
only that amount shall be deemed to be 
the amount of the dividend for purposes 
of s. 27 (which deals with the exemption 
of dividends received by a corporation 
from other corporations). 


[1950] 


It is also provided by s. 73 (6) that 
where a company pays a stock dividend, 
an equivalent amount of the company’s 
undistributed income on hand (if equal 
to the amount of the stock dividend) 
shall be deemed to have been capitalized 
immediately before the payment. Thus 
under the combined effect of s. 73 (3) 
and (4) that amount of undistributed in- 
come on hand will be deemed to have 
been paid as a dividend to the share- 
holders, and be chargeable to them as 
income to the extent that it exceeds the 
shareholders’ portion of the company’s 
tax-paid undistributed income. 


The complicated definitions and ma- 
chinery necessary to the operation of this 
new scheme are set out in detail in a 
new s. 73A. 


These provisions are applicable to 
every corporation except a non-resident 
corporation which is controlled by non- 
resident persons (s. 73(7)). [1950, s. 
28(2)] 


3. Dividends From Subsidiary Corpora- 
tions. — s. 27(1A) to (1F) 


Under s. 27 (1) as previously enacted 
certain dividends received by a corpora- 
tion are excluded from the computation 
of its income. It is now provided, by way 
of exception, that a dividend received by 
a corporation from a controlled corpora- 
tion resident in Canada which had undis- 
tributed income on hand shall only be 
exempt from tax to the extent of the re- 
ceiving corporation’s portion of the con- 
trolled corporation’s earnings during the 
period of control which were available for 
distribution as dividends. This limitation 
shall cease, however, when the controlled 
company’s undistributed income as of the 
date when control was acquired is either 
paid out in dividends or is subject to 
the 15% tax under s. 95A as enacted 
this year, or both. For this purpose a 
dividend shall only be deemed to be 
paid out of such undistributed income on 
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hand after the company’s earnings during 
the period of control have been distribut- 
ed. [1950, 5. 11(1)] 

These provisions are applicable where 
the receiving corporation acquired con- 
trol of the payer corporation after May 
10, 1950 [1950, s. 11(2)], unless con- 
trol was acquired before June 30, 1950, 
pursuant to a right which existed before 
May 10, 1950. [1950, s. 11(3)] 


4, 10% Dividend Deduction Allowed 
Individuals Restricted to Chargeable 
Dividends. — s. 35 (1) (a) (i) 
Under s. 73 (4) as enacted this year 
a dividend is not chargeable income to 
the extent that it is paid out of a com- 
pany’s tax-paid undistributed income 
(i.e., the amount upon which it has paid 
the new 15% tax). Accordingly s. 35 
(1) (a) is amended to provide that the 
tax credit of 10% of dividend income 
permitted an individual only applies to 
dividends received or deemed to have 
been received which were included in 
computing his income for the year. 
[1950, s. 14] 


5. Stock Dividends and Stock Rights 
No Longer Income. — s. 8 (1), 127 
(1) (j) 

Under s. 8 (1), as enacted by ITA 
1948, where a company made a non- 
business payment, or appropriated prop- 
erty, or conferred a benefit, to a share- 
holder, the amount or value thereof was 
chargeable as income to the shareholder 
unless the payment etc., was made on 
the reduction of capital, redemption of 
shares or on the winding-up, discon- 
tinuance or reorganization of the com- 
pany’s business. It is now provided that 
payment of a stock dividend, or the con- 
ferring on all common shareholders of a 
right to buy additional common shares, 
shall also be excluded from the oper- 
ation of this section.  [1950, s. 2(1)] 


At the same time s. 127(1)(j), 


The TAX REVIEW 93 


which formerly included a stock divi- 
dend within the definition of ‘‘divi- 
dend’’, the effect of which was to make 
it chargeable as income, is now amended 
to provide that a stock dividend is not 
a dividend within the meaning of the 


"Act. [1950, s. 43(2)] 


6. Minister's Power To Compel Dis- 
tribution of Excess Undistributed In- 
come Abrogated. — s. 9(6) Repealed 
Section 9(6), as enacted by ITA 
1948, which empowered the Minister to 
notify a company that its undistributed 
income exceeded its reasonable require- 
ments and thus to effect a notional dis- 
tribution of the excess, is repealed. 
[1950, s. 3] 


7. Conflicting Exemptions of Divi- 
dends under s. 61 and s. 73 (4). — 
s. 61 (10) 


Under s. 61 a dividend actually paid 
by a personal corporation is exempt 
from taxation in accordance with the 
specific provisions of that section. Under 
s. 73 (4) a dividend deemed to have 
been received by a shareholder under 
the circumstances there described is 
exempt from taxation to the extent that 
it is paid out of tax-paid undistributed 
income. It is now provided by s. 61 
(10) that where both s. 61 and s. 73 
(4) provide that a dividend is not to 
be included in computing the recipient's 
income, s. 61 alone shall be regarded as 
so providing. [1950, s. 23(2)] 


8. (a) Recapture of Excess Capital Cost 
Allowance. — s. 20 (1) 

Under s. 20(1) as enacted by 1949 
(II), c. 25, where depreciable property 
was disposed of in a taxation year for 
a price in excess of the undepreciated 
capital cost to the taxpayer of depre- 
ciable property of that class as of the 
beginning of the year, the amount of 
such excess (excluding any capital gain) 
was included in computing the tax- 
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payer's income for the year. Thus, 
if a taxpayer acquired property in the 
course of a year and subsequently in the 
same year re-sold it for an amount in 
excess of the undepreciated capital cost 
of his property of that class as of the 
beginning of the year, he would be 
chargeable on the excess although he 
had claimed no capital cost allowance 
in respect of such property. Accordingly s. 
20 (1) has been amended by substituting 
the words “*mmediately before the dis- 
position” for the italicized words above. 

[1950, s. 8(1)] 


(b) Sale and Purchase of Depreciable 
Property in Same Year. — s. 20(1A), 
20 (3) (e) (iii) 

Where a taxpayer disposes of depreci- 
able property for an amount in excess of 
its undepreciated capital cost before the 
disposition and subsequently in the same 
year purchases further property of the 
same class, the amount of the excess which 
would otherwise be chargeable to him as 
income under s. 20(1) will instead be 
first applied against the capital cost of 
such additional property, and only the 
balance remaining, if any, will be includ- 
ed in computing his income for the year. 

[1950, s. 8 (1)] 


The undepreciated capital cost of prop- 
erty of that class will (s. 20(3) (e) 
(iii) ) be calculated anew at the capital 
cost of the property so acquired less the 
amount which but for the above provi- 
sion would have been charged as income 
of the taxpayer as being recaptured cap- 
ital cost allowance. [ 1950, s. 8(2)] 


(c) Individuals’ Recapture Referred to 
Fiscal Period. — s. 20 (1B) 


Where an individual disposes of de- 
preciable property used in his business, 
the provisions respecting recapture of ex- 
cess depreciation (s. 20(1) and (1A), 
supra) shall be applied by reference to 
the fiscal period of his business and not 


to the calendar year unless the two are 
the same. [1950, s. 8(1)] 


(d) Farmers and Fishermen. — s. 20 
(6) and (7) 

The provisions of s. 20 respecting ex- 
cess depreciation do not apply in deter- 
mining income from farming or fishing 
unless the taxpayer has elected to claim 
depreciation under the capital cost regu- 
lations of general application [1950, s. 
8(3)]. However, in the case of a fisher- 
man if the special deduction under The 
Canadian Vessel Construction Act, 1949 
(2nd Sess.) c. 11 is claimed for any year, 
the provisions of s. 20 are applicable to 
such property. [ 1950, s. 8(3)] 

The foregoing amendments are appli- 
cable to the 1949 and subsequent taxation 
years. 


(e) Amount Recaptured Spread Over 
Preceding Taxation Years. — s. 34B 
Commencing in the 1954 taxation year, 
where excess capital cost allowance is 
recaptured under the provisions of s. 20, 
the excess will, if the taxpayer so elects, 
be apportioned in equal amounts over the 
five previous taxation years, and the ad- 
ditional tax payable is the aggregate of 
the additional tax which would have been 
payable in each of those five preceding 
taxation years. For the taxation year 1951 
the amount of capital cost allowance re- 
captured will be spread over the two pre- 
ceding taxation years, for the 1952 taxa- 
tion year over the three preceding taxation 
years, and for the 1953 taxation year over 
the four preceding taxation years. 
[1950, s. 13(1)] 


9. Charitable Organizations, Founda- 
tions, and Trusts 
(a) Charitable Organizations. — s. 57 
(1) (ea) 

Under s. 57(1)(e) as enacted by ITA 
1948 an organization operated exclusively 
for charitable purposes was exempt from 
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taxation. It is now provided (s. 57(1) 
(ea) ) that all the resources of the organ- 
ization must be devoted to charitable ac- 
tivities carried on by the organization 
itself. 


(b) Charitable Corporations. — s. 57 
(1) (eb) 

In addition it is now provided (s. 
57(1) (eb) ) that a corporation is also ex- 
empt from taxation if it does not (1) 
carry on any business, (2) acquire con- 
trol of any other corporation after June 1, 
1950, (3) incur any debts (other than 
of a current operating nature) after June 
1, 1950, and (4) if it expends at least 
90% of its income on (a) charitable ac- 
tivities carried on by itself, or (b) gifts 
to charitable organizations in Canada 
exempt under para. (ea), ante, or other 
corporations resident in Canada which are 
exempt from taxation under para. (eb). 


(c) Charitable Trusts. — s. 57(1) (ec) 


It is also now provided (s. 57(1) 
(ec) ) that a trust all of whose property 
is held absolutely in trust exclusively for 
charitable purposes shall be exempt from 
taxation if it satisfies the conditions num- 
bered (1), (2), and (3) in the preced- 
ing paragraph and providing also (4) 
that it makes gifts of not less than 90% 
of its income for the period to charitable 
organizations in Canada which are ex- 
empt from taxation under para. (ea), 
ante, or to corporations resident in Can- 
ada which are exempt from taxation 
under para. (eb), ante. 

The above amendments are applicable 
to the 1950 and subsequent taxation 
years. 


(d) Control of a Corporation. — s. 57 
(3) (a) 

For the purposes of paras. (eb) and 
(ec), ante, a corporation or trust has 
control of a corporation if it and persons 
with whom it does not deal at arms 
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length own more than 50% of the issued 
voting shares of the corporation; but it 
will be deemed not to have acquired 
control of a corporation if it has not 
purchased or otherwise acquired for a 
consideration any of the shares of such 
corporation (s. 57(3)(a)). 

[1950, s. 21(3)] 


(e) Gifts to Charitable Corporation or 
Trust. — s. 57(3)(b) 

For the purposes of paras. (eb) and 
(ec), ante, gifts to a corporation or trust 
shall be included in computing its in- 
come except gifts of property to be held 
in trust for the purpose of gaining or 
producing income therefrom (s. 57(3) 
(c)). [1950, s. 21(3)] 


(f) Computing Income of Trust. — 
s. 57(3)(c) 

For greater certainty it is also declared 
(s. 57(3)(c)) that for the purpose of 
para. (ec), ante, the income of a trust 
shall be computed without deduction of 
amounts payable to beneficiaries of the 
trust, as is the general rule under s. 58 
(4). [1950, 5s. 21(3)] 


10. Charitable Donations and Gifts to 
the Crown. — s. 26(a), (aa) 

Under s. 26(a) as enacted by ITA 
1948 the gifts eligible for deduction as 
charitable donations were those made “‘to 
organizations in Canada operated ex- 
clusively for charitable purposes” within 
the limits prescribed as to amount and 
subject to filing of receipts from the or- 
ganizations. This has now been altered 
to provide that the gifts eligible for de- 
duction, subject to the same limitations, 
shall be the aggregate of gifts made to 

(1) charitable organizations as defined 

by s. 57(1) (ea), ante, in Canada, 

(2) corporations or trusts (as defined 

by s. 57(1) (eb) or (ec), ante) 
which are resident in Canada, and 

(3) His Majesty in right of the prov- 

inces and Canadian municipalities. 
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It is also provided that gifts made in 
the year to His Majesty in right of Cana- 
da may be deducted from the taxpayer’s 
income in toto, subject to filing of re- 
ceipts with the Minister. 


[1950, s. 10(1)] . 


Charitable Donations by U.S. Com- 
muters. — s. 26(3) 


A special provision applicable to per- 
manent residents of Canada who com- 
mute to their principal place of employ- 
ment or business in the United States is 
enacted enabling such persons to include 
as charitable donations under s. 26(1) 
(a) gifts made to certain United States 
organizations which would be allowed 
as a deduction under the United States 
Internal Revenue Code. 

[1950, s. 10(2)] 

These provisions are applicable to the 
1950 and subsequent taxation years. 


11. Interest on Purchase Price of Prop- 
erty. — s. 11(1) (c) 

Interest paid or payable in the year on 
an amount payable for property acquired 
for the purpose of gaining or producing 
income from such property or from a 
business shall be deductible in computing 
income unless the income from the prop- 
erty would be exempt from tax. 

[1950, s. 5(1)] 

This amendment is applicable to the 
1949 and subsequent taxation years. 


12. Hire-Purchase Agreements Respect- 
ing Property, Capital Cost Allowances 
and Recapture of Excess Allowances. — 
s. 18(1) and (2) 

Under s. 18 as enacted by ITA 1948 
a lease-option or hire-purchase or similar 
agreement respecting movable property 
was, as regards the lessee, etc., deemed 
to be an agreement for sale, and the 
rent or hire paid by him deemed to be 
on account of the purchase price. This 
provision is now extended to apply to 
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all property except immovable property 
used in carrying on the business of farm- 
ing. For purposes of capital cost al- 
lowances under s. 11(1) (a), the lessee 
shall be deemed to have acquired the 
property at a capital cost equal to the 
price fixed by the contract minus, in the 
case of movable property, all amounts 
paid by him under the contract before 
the 1949 taxation year, and, in the case of 
other property, all amounts paid by him 
under the contract before the 1950 tax- 
ation year. If the contract is subsequently 
rescinded the lessee shall, for the purpose 
of s. 20 (respecting recapture of excess 
capital cost allowance) be deemed to have 
disposed of the property for the price 
fixed by the contract minus all amounts 
paid by him thereunder. That is to say, 
the amount by which the aggregate of 
the allowances for capital cost claimed by 
the lessee in respect of the property ex- 
ceeds the amounts paid by him under the 
contract in the relevant period shall be 
included in computing his income in the 
year of rescission of the contract. 
[1950, s. 7] 


These amendements are applicable, in 
the case of contracts relating to movable 
property, to the 1949 and subsequent 
taxation years, and, in the case of con- 
tracts relating to other property, to the 
1950 and subsequent taxation years. 


13. Death Benefits. — s. 6(a) (vi), 34 
(1) (c), 127(1) (ia) 

A “death benefit”’, i.e., amounts receiv- 
ed by the widow, legal representative or 
other person upon or after the death of 
an officer or employee in recognition of 
his service shall be included in comput- 
ing a taxpayer's income in the year of 
receipt after deduction of an amount 
equal to the deceased’s remuneration for 
the last 90 days in the office or employ- 
ment. The taxpayer has the option of pay- 
ing tax on the death benefit received in 
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any year at the effective rate of tax pay- 
able on the deceased’s income for the last 
complete taxation year in the employment. 
[1950, s. 1(1), s. 12(2), s. 43(1)] 
These amendments are applicable to 
the 1949 and subsequent taxation years. 


14. Employees Profit Sharing Pians. — 


s. 6(k), 10(1) (i), 11(1)(p), 57(1)(p), 
71A 


An employees profit sharing plan is 
an arrangement whereby an employer pays 
a portion of the profits of his business 
to a trustee for the benefit of officers or 
employees, which amounts together with 
accrued profits (minus payments actually 
made to beneficiaries) are allocated by 
the trustee either contingently or absol- 
utely to officers or employees (s. 71A 
(1) ). The trust is not taxable on its in- 
come while such plan is in force (s. 71A 
(2) ). Amounts allocated to officers and 
employees under the plan at any time in 
the year shall be included in computing 
their incomes (s. 6(k) and 71A (3) ). 
Amounts paid by the employer to the 
trustee are deductible in computing the 
employer's income for the year (s. 11(1) 
(p) and s. 71A(4)). An amount ac- 
tually received by a beneficiary from a 
trustee under the plan shall not be in- 
cluded in computing his income for the 
year except such portion of it as cannot 
be shown to have been previously taxed 
to the employee under these provisions 
(s. 71A(5) and (6), s. 10(1)(i)). 
[1950, s. 1(2), 4(2), 5(2),21(2), 27] 

These provisions are applicable to the 
1949 and subsequent taxation years. 


15. Lump Sum Payment on Winding- 
up of Pension Plan. — s. 34(1) (a) (i) 


The provision that single payments 
pursuant to a pension plan upon the 
death, withdrawal or retirement of an 
employee might, at the latter's option, 
be charged to tax at the effective rate 
of tax paid by him on his income for 
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the last full year of the employment is 
now broadened to cover a single payment 
made on the winding-up of the pension 
fund or plan. [1950, s. 12(1)] 
This amendment is applicable to the 
1949 and subsequent taxation years. 


16. Employees’ Contributions to Pen- 
sion Plans Exceeding $900 for Past 
Service. — s. 11(8) 

Under s. 11(1)(g) (ii) as enacted by 
ITA 1948, an employee can deduct not 
more than $900 contributed by him in 
the year to a pension plan in respect of 
services rendered by him before he was 
a contributor. Where an employee has 
during the 1946 or a subsequent taxation 
year contributed more than $900 for 
such purpose the excess may be deduct- 
ed in 2 subsequent year, but no more 
than $900 is deductible in any one year 
is respect of all contributions for such 
past services. [1950 s. 5(3)] 

This provision is applicable to the 
1949 and subsequent taxation years. 


17. Employers’ Contributions to Pen- 
sion Plans for Past Service. — s. 69 

The tax deduction allowed employers 
in respect of contributions made to pen- 
sion plans for past services of their em- 
ployees was contingent upon the contri- 
butions being made in Canada. This re- 
quirement is now removed. 

[1950 s. 25(1)] 

This amendment is applicable to the 

1949 and subsequent taxation years. 


Excessive Contributions for Past Ser- 
vice. — s. 70(4) 

Where a contribution in excess of 
$300 to a pension plan for past services 
rendered by the contributor was made 
between August 15, 1944 and Decem- 
ber 31, 1945, a payment received by him 
under the plan shall be chargeable in- 
come only to the extent that it is refer- 
able to the contribution in excess of $300. 

[1950 s. 26] 
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18. Fiscal Period of Partner or Proprie- 
tor on Winding-up or Disposal of Busi- 
ness. — s. 15(2) and (3) 

Under s. 15 as enacted by ITA 1948 
the income of a partner or a proprietor 
from a partnership or business for a taxa- 
tion year shall be deemed to be his in- 
come therefrom for the fiscal period or 
periods that ended in that year. It is 
now provided that where a partnership is 
wound up during a fiscal period or a pro- 
prietor disposes of his business during a 
fiscal period, the fiscal period may, if a 
member of the partnership or the pro- 
'prietor of the business (providing that he 
is an individual) so elects, be deemed to 
have ended at the time it would have 
ended if the partnership had not been 
wound up, or the business had not been 
disposed of, during the fiscal period. This 
election will enable a partner or sole 
proprietor to avoid having to take into 
income for a taxation year more than the 
business profits of 12 months. 

[1950, s. 6(1)] 

This amendment is applicable to the 
1949 and subsequent taxation years. 


19. Relief where Fiscal Periods of Part- 
nership or Business Combined. — 
s. 34A 

Under s. 15(1) as previously enacted 
where an individual carries on business as 
a member of a partnership or as a sole 
proprietor his income from the partner- 
ship or business for a calendar year is 
deemed to be his income from the part- 
nership or business for the fiscal period 
that ended in such calendar year. Under s. 
127(1)(q) a fiscal period may not ex- 
ceed 12 months and may not be changed 
without the concurrence of the Minister. 
Thus a change is made in the fiscal peri- 
od with the Minister’s concurrence where- 
by two fiscal periods both end in the 
same calendar year an individual part- 
ner or a sole proprietor will be charge- 
able to tax on more than his income for 


[1950} 


one year from the partnership or busi- 
ness whenever the period covered by the 
two fiscal periods exceeds 365 days. To 
relieve this situation it is now provided 
that in any such case, if an individual so 
elects, his income from the business or 
partnership for the taxation year shall be 
proportionate to the number of days in 
the year and the tax payable by him on 
the remainder of his income from the 
business or partnership for such period 
shall be calculated at the effective rate 
applicable to his taxable income for the 
year excluding such remainder in the 
computation. 

It is also provided, however, that 
where such an election is made the pro- 
visions of s. 26(1)(d), permitting the 
carry-over of business losses, shall not 
apply. [1950, s. 13(1)] 

These provisions are applicable to the 
1950 and subsequent taxation years. 


20. Trusts and Estates, Depreciation 
and Depletion to Beneficiaries. — s. 58 
(5), (6A), (6B), (6C) 


Under s. 58(4) and (5) as enacted 
by ITA 1948 the income of a trust or 
estate which was payable to a beneficiary 
was not charged to the trust or estate 
but to the beneficiary. It is now pro- 
vided by a new subsection (5) that the 
income payable to the beneficiary shall 
be computed by reference to the gross 
income of the trust or estate, i.e., with- 
out deduction of capital cost allowance 
pursuant to the regulations, unless the 
beneficiary has a contingent or absolute 
future right to the property, in which 
case he shall be entitled to deduct 
from the amount payable to him such 
amount for capital cost allowance as the 
trust or estate may determine. For re- 
capture purposes, however, the amount 
so deductible by the beneficiary will be 
deemed to have been allowed to the trust 
or estate (s. 58(6A)). It is also. pro- 
vided that no part of any depletion al- 
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lowance allowed a trust or estate under 
s. 11(1)(b) or 11(2) may be taken 
by a beneficiary except such part thereof 
as the trust or estate designates (s. 58 
(6B) ). [1950, s. 22(1) and (2)] 

These amendments are applicable to 
the 1949 and subsequent taxation years. 


21. Trusts and Estates, Income Not 
Payable by Reason of Infancy. — 
s. 58(6C) 

Where a right to income from a trust 
or estate has vested in an infant but is 
not payable because of the beneficiary's 
infancy it shall nevertheless be deemed 
to be payable to him for income tax pur- 
poses. [1950, s. 22(2)] 

This amendment is applicable to the 
1949 and subsequent taxation years. 


22. Oil Royalty Rights Held By Trus- 
tee Deemed a Corporation. — s. 73 
Repealed 
The enactment assimilating a trustee 
of oil royalty rights to a corporation for 
purposes of income tax has been repealed, 
effective with the 1950 taxation year. 
[1950, s. 28(1)] 


23. Prospectors and Grub-stakers Ex- 
empt From Tax. — s. 73B, 10(1)(j) 
A prospector, if an individual, and 
any person who finances him in his pros- 
pecting efforts, is not chargeable to tax 
on amounts received as consideration for 
a mining property or interest acquired 
as a result of the prospector’s efforts nor 
for shares in a company given in con- 
sideration for such mining property or 
interest. The exemption in respect of 
shares so received does not extend, how- 
ever, to a person who disposes of the 
shares after carrying on a sales campaign, 
and does not apply to shares acquired 
by the exercise of an option to purchase. 
[1950, s. 28(2), 4(1)] 
This amendment is applicable to the 
1949 and subsequent taxation years. 
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24. Transfer of Rights to Income. — 
s. 23 

Under s. 23 as enacted by ITA 1948 a 
person who transferred the right to in- 
come from property to a relative or to a 
trust for such relative’s benefit, without 
transferring the property, nevertheless re- 
mained chargeable on the income there- 
from. This provision is now extended 
to cover the transfer or assignment of 
the right to an amount that would other- 
wise be chargeable to the transferor be- 
cause it would have been received or re- 
ceivable by him in or in respect of the 
year unless the income is from property 
and the property also has been assigned. 
Further, the field of possible transferees 
is broadened to cover any person with 
whom the transferor was not dealing at 
arms length. The amended provision 
does not, however, specifically cover 
transfers or assignments to a trust as it 
formerly did. [1950, 5s. 9(1)] 


This amendment is applicable to the 
1950 and subsequent years. 


25. Postponement of Tax on Blocked 
Foreign Income. — s. 50(7) 


Provision is made to enable the Min- 
ister to postpone payment of tax on in- 
come from a foreign country where cur- 
rency or monetary restrictions of such 
country prevent its transfer to Canada, 
and no interest is payable on such post- 
poned tax. [1950, s. 18(1)] 

This amendment is applicable to the 
1949 and subsequent taxation years. 


26. Related Corporations: 70% Share 
Interest Necessary. — s. 36(4) and (5) 


Under s. 36 as enacted by 1949(II), 
c. 25, where two or more corporations 
are related to each other, only one of 
them could take advantage of the low 
(10%) rate on its first $10,000 of tax- 
able income, and relationship was sy- 
nonymous with control, i.e., more than 
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50% share interest. It is now provided 

the test of relationship shall be owner- 

ship of at least 70% of all the issued 

common shares of another corporation. 

[1950, s. 15(1)] 

This amendment is applicable to the 
1949 and subsequent taxation years. 


27. Newfoundland War Savings 
Certificates. — s. 10(1)(b) 

War Savings Certificates issued by 
Newfoundland prior to its confederation 
with Canada shall be exempt from tax 
in the same way as similar certificates 
issued by Canada. [1950, s. 4(1)] 


28. New Appeal Provisions. — 
s. 55(2), 79(2) 

An appeal may now be made per sal- 
tum to the Exchequer Court of Canada 
instead of to the Income Tax Appeal 
Board [1950, s. 20]. Appeals already 
launched to the ITAB but not yet heard 
may be abandoned and an appeal taken 
to the Exchequer Court within 90 days 
of the coming into force of the 1950 
amending Act. [1950, s. 20(2)} 

An appeal to the Income Tax Appeal 
Board may be heard and determined by 
one or more members of the Board. 

[1950, s. 29(1)] 

These amendments come into force on 

the passing of the Act. 


29. Wilfully Evading Payment of Tax, 
Penalty and Prosecution. — s. 43, 51A, 
120(3) 

Section 43 of the Income Tax Act, 
as enacted by ITA 1948, which author- 
ized the imposition of a penalty of 
double the amount of investment income 
subsequently discovered to have been 
omitted from the return is repealed, and 
in its place a new section 51A provides 
that wilfully evading or attempting to 
evade payment of the tax payable under 
Part I is subject to a penalty to be fixed 
by the Minister of not less than 25% 


[1950] 


nor more than 50% of the amount of tax 
sought to be evaded. 
[1950, s. 17(1) and 19(1)] 
Wilfully evading or attempting to 
evade payment of tax is also an offence 
under ITA s. 120(1)(d) which is sub- 
ject to a penalty on summary conviction 
of a fine of not less than $25 nor more 
than $10,000 plus, in an appropriate 
case, an amount not exceeding double the 
amount of the tax sought to be evaded 
and to imprisonment for not more than 
two years. A new provision is now en- 
acted (s. 120(3)) providing that where 
a person is prosecuted for wilfully evad- 
ing payment of tax he is not liable to 
the penalty provided for by s. 514, 
supra, unless he was assessed for that 
penalty before the prosecution was com- 
menced. [1950, s. 41(1)] 
The new s. 51A is an extraordinary 
provision. Under s. 51A as now enacted 
the Minister is both prosecutor and judge. 
So flagrant a violation of the elementary 
principles of justice will, it is believed, 
prove so abhorrent to the judicial mind 
that, in result, the new s. 51A will be- 
come a nullity. 
These amendments are applicable to 
the 1949 and subsequent taxation years. 


30. Redemption or Reduction of Com- 
mon Shares by Cooperatives. — 
s. 66(2) 

Producer co-operative corporations hav- 
ing undistributed income on hand are 
excluded from the operation of s. 73 
(2) (a) (as enacted this year) whereby 
a corporation which redeems, acquires or 
reduces its common stock is deemed to 
pay a dividend. [1950, s. 24(1)] 

This provision is applicable to the 
1949 and subsequent taxation years. 


31. Subsidies to Co-operatives Not 
Chargeable. — s. 66(3) 

Grants made by a provincial govern- 
ment to producer co-operatives not fixed 
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by reference to purchases, sales, or services 
shall not be included in computing the 
co-operatives’ income, and shall be in- 
cluded in determining the capital cost of 
any property in respect of whose acquis- 
ition it was received. , 1950, s. 24(1)] 
This provision is applicable to the 
1949 and subsequent taxation years. 


32. Withholding Tax on Interest Pay- 
able in Foreign Currency. — 
s. 96(1) (b) (ii) 

The 15% withholding tax on interest 
payable in other than Canadian currency 
under any agreement executed on or 
after April 1, 1933 is extended to apply 
to interest payable by any person resident 
in Canada with whom the non-resident 
person does not deal at arms length. 
Formerly it was confined to interest pay- 
able by a subsidiary corporation wholly- 
owned by the non-resident. 

[1950, 5. 33(1)] 


33. Withholding Tax on Amounts 
Paid by Trust or Estate. — s. 96(6) 
Amounts paid or credited by a trust or 
estate to a non-resident beneficiary, ex- 
cept distributions of capital, shall be sub- 
ject to withholding tax regardless of the 
source of the amounts when received by 
the trust or estate. [1950, s. 33(2)] 


34. Exemption from Withholding Tax 
of Shareholders of Foreign Public 
Utilities. — s. 96A 


Withholding tax is not payable by a 
non-resident shareholder of a foreign 
business corporation not less than 90% 
of whose income is derived from the op- 
eration of public utilities in a country 
in which the shareholder resides if an 
individual or if a corporation in which 
individuals owning more than 50% of 
its voting shares reside. Where a cor- 
poration satisfies the above requirement 
an amount received or receivable from 
it by another corporation in the same 


The TAX REVIEW 101 


year, if required to be included in the re- 
ceiving corporation’s income for that year, 
shall be deemed to have been received 
by it from the operation of public utili- 
ties in the country in which the payer 
corporation operated public utilities. 
[1950, s. 34(1)] 


35. Deemed Dividends Paid Non- 
residents. — s. 97(6A) 

An amount required to be included in 
computing a shareholder’s income under 
s. 73 as enacted this year shall be sub- 
ject to withholding tax if paid to a non- 
resident. [1950, s. 35(1)] 


36. Gifts to Charitable Organization, 
Corporation or Trust Exempt. — 
s. 101(4)(c) 

A gift to a charitable organization in 
Canada, a charitable corporation or trust 
resident in Canada, as defined in each 
case by s. 57(1)(ea), (eb) or (ec), 
ante, is exempt from gift tax. 

[1950, s. 36] 


37. Interest on Unpaid Gift Tax Re- 
duced to 6%. — s. 103(2) 

Interest on gift tax which is unpaid 
shall be at 6% per annum instead of 7% 
as formerly. [1950, s. 37(1)] 

This amendment is applicable to the 
1949 and subsequent years. 


38. Appointment of staff. — s. 105(2) 

The appointment of staff to administer 
the Act shall be governed by the law 
applicable to civil servants in general and 
they shall no longer be appointed by the 
Government. [ 1950, ss. 38, 39] 


39. Requiring Information Returns. — 
s. 115A 

The Minister is authorized to require 
any person to file such information as 
may be prescribed. [1950, s. 40] 


40. Proof of Official Documents. — 
s. 124(12) and (13) 
Documents purporting to be regularly 
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signed by authorized officers of the De- 
partment of National Revenue and forms 
purporting to be prescribed or authorized 
by the Minister shall be deemed to have 
been so signed or prescribed unless called 
in question by the Minister or some per- 
son acting for him or for the Crown. 
[1950, s. 42] 


UNCONSOLIDATED ENACTMENTS 


41. Exploration and Development of 
Oil, Gas and Mining Properties. — 
(a) 1949(II), c. 25, s. 53(1) 

A company engaged in the business of 
producing, refining or marketing natural 
gas is brought within the class of com- 
panies which may deduct exploration and 
development expenses. This class was 
apparently originally omitted by inadver- 
tence. [1950, s. 46(1)] 


(b) 1949(II), c. 25, s. 53(2A) 
Not more than $1.00 per year per acre 
for drilling or exploring rights may be 


deducted. [1950, s. 46(2)] 


(c) 1949(II), c. 25, s. 53(3) 
Drilling, development and exploration 
costs incurred in the calendar years 1949 
to 1953 are deductible. This is an ex- 
tension of one year. [1950, 5. 46(2)] 


(d) 1949(II), c. 25, s. 53(4) and (4A) 

Exploration expenses incurred by a 
mineral exploration company in search- 
ing for minerals in Canada during the 
calendar years 1949 to 1953 inclusive 
may be deducted. The words “in Can- 
ada” are added and the period extended 
one year. [1950, s. 46(2)] 


REVIEW {1950} 
(e) 1949(II), c. 25, s. 53(5)(c) 

The 30% deduction allowed by Min- 
isterial discretion in respect of certain ex- 
penditures incurred in drilling deep test 
oil wells that proved unproductive is ex- 
tended to cover a well the deepening of 
which was commenced in 1950 or 1951, 
and to cover wells spudded in during 
1951. [1950, s. 46(4) and (5)}| 


42. Capital Cost Allowances under 
Canadian Vessel Construction Assis- 
tance Act 


The provisions of the Canadian Vessel 
Construction Assistance Act relating to 
certain capital cost allowances are made 
applicable in the computation of a tax- 
payer's income for the 1949 and subse- 
quent taxation years. [1950, s. 47] 


43, Gifts to Crown re 1949 Year 


Under the Income War Tax Act a tax- 
payer could reduce his income for tax 
purposes by making a gift to the Crown 
within the last eight months of the taxa- 
tion year or the first four months of the 
following year (IWTA s. 3(7)), but 
a different method of achieving the same 
object was enacted by the Income Tax 
Act, 1948, c. 52, s. 31(8) for 1949 and 
subsequent taxation years. Some taxpay- 
ers, not aware of this change, made gifts 
to the Crown in respect of their 1949 
income, and to relieve them of the con- 
sequences it is now specially provided 
that the amount of any gift made by the 
wife or a dependent of a taxpayer in 
such period may be applied as a payment 
on account of the taxpayer's taxes for the 
1949 taxation year. [1950, 5. 48] 


TRUE LOVE! 


A male caller to the Glasgow District Tax Office was very annoyed when told that 
he could not expect any rebate on marriage as he had paid no tax. “If I had kent that,” 
said he, “I wouldna’ hae married her.” — J. P. Halcrow in Taxes, the journal of the 


Inland Revenue Staff Federation 
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RECENT TAX CASES 


Provincial Treasurer of Manitoba v. Wm. Wrigley Jr. Co. Ltd. 


(Judicial Committee of the Privy Council, Lords Greene, Morton of Henryton, 
MacDermott, Reid, and Radcliffe, October 12, 1949) 


Income Tax-Provincial — Dominion company with sales office in Province — 

Manufacturing done elsewhere — Net profit or gain in Province — Whether 

allowance to be made for manufacturing profit—Manitoba Income Taxation Act, 
R.S.M. 1940, c. 209, s. 24 


Income Tax—Appeal—Jurisdiction of Judge to determine basis of assessment— 
Whether matter should be remitted for reassessment—No discretion exercised— 
Manitoba Income Taxation Act, R.S.M. 1940, c. 209, s. 60(2) 


The Wrigley Co. was a Dominion cor- 
poration with its head office and manu- 
facturing plant in Ontario and a branch 
office and warehouse in Manitoba. In 
the Manitoba warehouse it stored chew- 
ing gum manufactured in Ontario and 
from this stock it filled orders obtained 
from customers in Manitoba and other 
Provinces. Payment for the chewing 
gum so supplied from the Manitoba 
warehouse was made to the company’s 
head office in Ontario. The company 


was assessed to income tax by the Prov- 


ince of Manitoba under s. 24 of the In- 
come Taxation Act, R.S.M. 1940, c. 209, 
on the whole of its net profit from its 
sales in Manitoba, i.e., without any allow- 
ance for ‘‘manufacturing profit” in On- 
tario. The company contended that an ap- 
propriate portion of the net profit from 
sales made in Manitoba should be treated 
as arising from the part of the business 
that consisted of manufacturing and other 
activities in Ontario, and accordingly ob- 
jected to the assessments made. The 
Provincial Treasurer confirmed the assess- 
ments and the company appealed to a 
Judge of the Court of King’s Bench, 
Major J., who allowed the appeal, set 
aside the assessments, declared the net 
profit or gain of the company for each 
of the years under review, and referred 
the matter back to the Provincial Treas- 
urer with a direction that he should as- 
sess the company on that basis. Major 
J.’s judgment was reversed on appeal to 


the Court of Appeal but was restored 
without alteration by the Supreme Court 


.of Canada on a subsequent appeal. The 


Provincial Treasurer appealed to the Ju- 
dicial Committee from this last judgment. 
However, subsequent to the pronovnce- 
ment of judgment by the Supreme Court 
of Canada, judgment was pronounced by 
the Judicial Committee in International 
Harvester Co. v. Prov’l Tax Com’'n, 
[1949], 1 A.C. 36, Tax Rev. 21, and as 
the question of principle involved in that 
case (though arising under Saskatchewan 
legislation) was the same as in this case 
it became unnecessary to argue the mat- 
ter, which was concluded by the Privy 
Council’s decision in the case mentioned 
in favour of the company. The Provin- 
cial Treasurer, therefore, took another 
ground of appeal before the Judicial 
Committee, viz., that the Court of King’s 
Bench had no jurisdiction enabling it to 
arrive at an actual figure of assessable in- 
come or to direct the Provincial Treasurer 
to adopt it, and that to do so, as Major 
J. had done, was to invade the adminis- 
trative function of the Provincial Treas- 
urer. Therefore, it was urged, the order 
of the Supreme Court of Canada which 
had restored the order of Major J. with- 
out alteration was wrong in law and 
ought to be reversed. The company’s 
counsel objected to this ground of ap- 

being entertained urging that the 
appellant had not relied upon it in any 
of the Courts below. The Board was 
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impressed with this objection but con- 
cluded that the public advantage would 
be served by their entertaining the ap- 
peal on this ground on the merits, though 
expressly stating that their action was not 
to constitute a precedent. 

Held, (Lord Radcliffe delivering their 
Lordships’ judgment) the appeal should 
be dismissed. 

Under s. 24 of the Manitoba Income 
Taxation Act the problem in this case was 
to ascertain the net profit or gain that 
arose from the business in Manitoba, and, 
following the decision in the Interna- 
tional Harvester Co. case, this required 
an allowance to be made for “manufac- 
turing profit” on manufacturing activity 
outside the Province. It was this allow- 
ance that the assessments under appeal 
refused to concede. 

Under s. 58 of the Manitoba Act “any 
person who objects to the amount at 
which he is assessed” may appeal, first to 
the Provincial Treasurer (s. 59) and 


thence to a Judge of the Court of King’s 


Bench (s. 60(1)). By s. 60(2) the 
Judge is directed to hear the appeal and 
“to decide the matter of the appeal”. In 
this case the company objected to the 
amount of its assessments, and carried its 
appeal through the Provincial Treasurer 
to a Judge of the King’s Bench. Their 
Lordships said: 

“In their Lordships’ view the ‘matter 
of the appeal’ which was thus brought 
before the Judge comprised both the 
question of law whether there should be 
an allowance for ‘manufacturing profit’ 
and the question of fact what, if there 
ought to be such an allowance, the net 
profit or gain in Manitoba was to be 
treated as being. The Judge’s order de- 
cided no more than this, and their Lord- 
ships are of opinion that it was within 
his jurisdiction so to decide. 

“It is true that the Judge, having de- 
cided the question of principle that was 


The TAX REVIEW 


[1950] 


in controversy, might have remitted the 
matter to the appellant to make new as- 
sessments on that basis . . . But, while 
it is clear that he was under no obligation 
to remit, it is not clear what advantage 
would have been gained by so remitting. 
A new assessment would have produced a 
new right of appeal, if the amount of 
the assessment was objected to: and the 
Judge would only have to consider on a 
second occasion the propriety of a calcu- 
lation of ‘manufacturing profit’ which he 
might just as well have considered on the 
first when the original appeal was be- 
fore him...” 


It was immaterial that certain other 
special provisions of the Manitoba stat- 
ute expressly provided that a proportion- 
ate part of profit or income derived from 
specified activities in Manitoba was to be 
treated as earned in Manitoba and that 
the Provincial Treasurer was to have full 
discretion as to the manner of determin- 
ing such proportionate part. ‘The stat- 
utory discretion that is conferred for the 
purpose of administering the taxation 
system under these sections cannot be im- 
ported by any method of construction in- 
to s. 24, which is the section in question 
here. Here the appeal from the assess- 
ments under that section reached the 
Court without any discretion having been 
exercised in fact, or any statutory dis- 
cretion conferred for the purpose of s. 24 
existing in law. It is impossible there- 
fore to attribute to the Judge dealing 
with these appeals a position comparable 
to that which he might occupy if he were 
dealing with an appeal against an assess- 
ment under one of these special sections 
when the Minister had already exercised 
his discretion ‘as to the manner of de- 
termining’ a proportionate part of cer- 
tain income.” Their Lordships express 
no view as to the range of the Judge’s 


power on such an appeal. 
Appeal dismissed 
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Burns’ Executors et al. v. Minister of National Revenue 


(Judicial Committee of the Privy Council, Lords Greene, Simonds, Normand, Morton 
of Henryton, and Radcliffe, February 28, 1950) 


Income Tax — Trusts and estates — Income from estate to be capitalized — 

Charitable institutions—Unascertained persons beneficiaries — “For the benefit 

of” — Meaning — Charging sections — Failure to specify rate — Effect — 
IWTA ss. 4(1)(e), 11 


A testator by his will charged certain 
annuities and pecuniary legacies on his 
residuary estate and directed that on the 
death of the last annuitatt his executors 
should hold the residue together with 2<- 
cumulated interest in trust to distribute 
67% thereof to certain persons and to 
transfer the remainder to a trust com- 
pany for the creation of a trust to be 
called the “Burns Memorial Trust’. This 
trust was to be administered by the trust 
company which was to pay the annual 
income therefrom annually in equal 
amounts among 5 charitable objects, two 
of which were established charitable in- 
stitutions and the other three being (1) 
poor and indigent and neglected children, 
(2) widows and orphans of members of 
the Calgary Police Force, and (3) wid- 
ows and orphans of the Calgary Fire 
Brigade. On application to the Court 
trustees were appointed to administer 
schemes approved by the Court in re- 
spect of these three last-mentioned charit- 
able objects. The testator’s executors 
paid the annuities and pecuniary legacies 
out of a portion of the income of the 
residuary estate in the years 1938 to 1941 
inclusive and transferred the remaining 
income for accumulation to capital ac- 
count in their books. The Revenue de- 
manded income tax from the executors 
on the income from 33% of this last- 
mentioned amount, being the portion 
thereof which was ultimately payable to 
the trust company as trustee of the 
“Burns Memorial Trust”. 

IWTA s. 4(1)(e) exempts from in- 
come tax “the income of any . . . chari- 
table ... institution ... .” 

IWTA s. 11(1) provides that “the in- 


come for any taxation period of a bene- 
ficiary of any estate or trust of whatso- 
ever nature shall be deemed to include 
all income accruing to the credit of the 
taxpayer whether received by him or not 
during such taxation period”. 

IWTA s. 11(2) (am. 1934, c. 55, s. 
7) provides for the taxation in the hands 
of a trustee of “income accumulating in 
trust for the benefit of unascertained per- 
WF 6 nae 
IWTA s. 11(4) provided: “Dividends 
received by an estate or trust and capi- 
talized shall be taxable income of the 
estate or trust.” 

IWTA s. 11(4), is amended by 1940, 
c. 34, s. 19, which is applicable to the 
1940 taxation year, substitutes the word 
“Income” for the word “Dividends”, 
Supra. 

IWTA s. 11(4), as amended by 1940- 

41, c. 18, s. 19, which is applicable to 
the 1941 taxation year, provides by a 
new subparagraph (c) that “income tax- 
able under the provisions of this sub- 
section shall be taxed as if such income 
were the income of a person other than 
a corporation... .” 
Held, allowing the appeals in part, the 
proportion of the income from the amount 
ultimately payable to the trust company 
designed for the benefit of the two estab- 
lished charitable organizations was ex- 
empt from tax for the years 1938, 1939, 
and 1940, but not for 1941, and the re- 
mainder of the income from such amount 
was chargeable to income tax in the 
hands of the executors for each of the 
years 1938 to 1941. 

(1) The income capitalized by the 
executors was not the income of any of 
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the organizations mentioned within the 
meaning of IWTA s. 4(1)(e), supra, 
and therefore not exemipt from income 
tax. Neither the trust company nor the 
so-called Burns Memorial Trust was a 
charitable institution. 


(2) The income in question was not 
income accruing to the credit of any of 
the five charitable organizations or 
schemes so as to be chargeable to the 
beneficiaries under s. 11(1), sapra. All 
these were entitled to was a capital sum 
built up of receipts which could never 
be carried to their credit as income. The 
subsection deals with income “accruing 
to the credit” of a “taxpayer” only in the 
sense that it is income which is his al- 
though not yet paid to him. 

(3) The expression in s. 11(2) “for 
the benefit of’ is wide enough in its or- 
dinary significance to cover the case 
where the unascertained persons will re- 
ceive an interest in the income to be 
derived from the fund built up from the 
accumulating income, and therefore s. 
11(2) applies to the proportion of the 
income which will ultimately be handed 
over to the three sets of trustees ap- 
pointed to administer the three general 
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Joggins Coal Co. v. Minister of National Revenue 
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charitable objects notwithstanding that 
they will not receive the amounts as in- 
come since all that they will receive as 
income will be the income of the accumu- 
lated fund, not that fund itself. MNR 
v. Trusts & Guarantee Co. [1940] A.C. 
138, approved. 

(4) Section 11(2), as it applied to 
the years 1938 and 1939, did not cover 
the two-fifths of the income accumulating 
for the benefit of the two established 
charitable institutions designated by the 
testator, and in those years there was 
nothing which imposed a tax on those 
two-fifths, s. 11(4) being inapplicable 
because there was no question of “divi- 
dends” being received by the trust. Al- 
though the word “dividend” was re- 
placed by the word “income” for 1940, 
s. 11(4) failed to effect a charge be- 
cause it did not specify a rate or deter- 
minable amount, a deficiency which, how- 
ever, was remedied for the year 1941 by 
the amendment in that year, supra, which 
states with sufficient precision what the 
basis of the impost is to be and turns 
the subsection into a valid charging pro- 
vision covering the whole of the two- 
fifths of the income in question. 


Appeal allowed in part 


(Supreme Court of Canada, Rand, Kellock, Estey, Locke, and Cartwright J]., 
April 25, 1950) 
Income Tax — Depletion allowance — Ministerial discretion — Mineral lease 
— “Lessee” — Meaning of — Apportionment of depletion allowance — Appeal 
— IWTA s. 5(1)(a) 


In 1937 the Tantramur Coal Co. pur- 
chased for a substantial sum certain coal 
mining leases which had first been grant- 
ed by the Province of Nova Scotia in 
1903 and renewed in 1923 and had been 
the subject of a series of assignments. A 
“lease” was defined by the relevant Nova 
Scotia legislation as “‘a lease of the right 
to mine minerals” in a specified tract of 





ground. In June 1939 the Tantramur 
Co. granted to one W the right to mine 
the coal in one of its seams for a roy- 
alty ranging from 5c to 10c per ton, V 
also undertaking to pay royalties to the 
Province. In September W assigned all 
his interest in the above agreement to the 
Joggins Coal Co. for a consideration of 
747 paid up shares in the Joggins Co. 
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The Joggins Co. entered the lease so 
purchased at a value of $70,700 in its 
balance sheet, and in the years following, 
in addition to payment of royalties to 
Tantramur and the Province, which were 
allowed as deductions from its income 
for tax purposes, invested other amounts 
in the development of the mine in re- 
spect of which no allowance appeared to 
have been granted for tax purposes. In 
the taxation years, 1939, 1940, and 1941, 
the Joggins Co. claimed a deduction from 
its income of the full amount allowed by 
the Minister for depletion allowance, 
viz., 10c per ton mined. For 1939 the 
Minister refused the Joggins Co. any 
part of this allowance on the ground that 
it was not a “‘lessee’’ within the meaning 
of s. 5(1)(a) but merely the purchaser 
of the coal in a specified seam and that 
the Tantramur Co. was the lessee from 
the Crown, and also on the ground that 
the Joggins Co. had no proprietary or 
other exhaustible interests in the mine; 
and accordingly the whole of the deple- 
tion allowance was allotted to Tantra- 
mur. For 1940 and 1941 the Minister 
took the same stand but because in those 
years the royalties received by Tantramur 
were less than the full amount of deple- 
tion allowance allotted the mine the Jog- 
gins Co. was allowed to claim the sur- 
plus as a deduction. The Joggins Co. 
appealed against the assessments for the 
years 1939, 1940 and 1941. 


IWTA s. 5(1) (a), as it was in 1939, 
provided: 


. . the Minister in determining the 
income derived from mining ... . shall 
make such «nm allowance for the exhaus- 
tion of the mines .. .. as he may deem 
just and fair, and in the case of leases... 
the lessor and the lessee shall each be en- 
titled to deduct a part of the allowance 
for exhaustion as they agree and in the 
case the lessor and the lessee do not agree, 
the Minister shall have full power to ap- 
portion the deduction between them and 
his determination shall be conclusive. 
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[R.S.C. 1927, ¢. 97, 5. 5; am. 1928, c. 12, 

5. 4] 

For 1940 and 1941 s. 5(1)(a) was in 
the same terms except that the word 
“‘may’ was substituted for the word 
“shall” in italics above (1940, c. 34, s. 
10). 

Cameron J. in the Exchequer Court 
dismissed the appeals [see [1949] Tax 
Rev. 106] on the ground that under s. 
5(1) (a) the apportionment of depletion 
allowance between a lessor and lessee 
was solely within the discretion of the 
Minister and it was not shown that the 
Minister in exercising that discretion had 
violated any sound and fundamental 
principles. 

The Joggins Co. appealed to the Su- 
preme Court of Canada. 


Held, the appeals must be allowed and 
the assessments remitted to the Minister 
to be dealt with in accordance with the 
reasons summarized below. 


The word “‘lessee’”’ in s. 5(1)(a) is 
not used in the narrow or technical sense 
attributed to it by the Minister. A min- 
eral lease is in reality a sale out and out 
of a portion of land, a liberty given to a 
person for a specified time to go into and 
under the land and to get certain things 
there if he can find them, and take them 
away, just as if he had bought so much 
of the soil: Gowan v. Christie, 2 Sc. App. 
273 per Lord Cairns at p. 283. Accord- 
ingly in refusing the Joggins Co. deple- 
tion allowance on the ground that it was 
not a lessee within the meaning of s. 5 
(1) (a) the Minister acted under a mis- 
apprehension of law and as a conse- 
quence deprived it in 1939 of its statu- 
tory right to depletion allowance. 


In 1940 and 1941 the allowances to 
the Joggins Co. were granted not in ex- 
ercise of the Minister's power under s. 
5(1)(a) to apportion the allowance as 
between lessor and lessee but only be- 


cause Tantramur did not have enough in- 
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come to absorb them, and therefore since 
he had not acted in accordance with the 
statute he could not invoke it to preclude 
an appeal. Further, inasmuch as he did 
not make any apportionment in exercise 
of his statutory power the Minister could 
not now contend that the apportionment 
made between Tantramur and the Jog- 
gins Co. was in any event a proper ap- 
portionment under the section. 

In all three years the Minister acted 
under a mistaken view as to the legal 
status of the Joggins Co., and according- 
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ly his decision was open to appeal: Fra- 
ser V. MNR [1924] A.C. 24, applied; 
McCool v. MNR [1949] C.T.C. 395, 
[|1950] Tax Rev. 21; Pioneer Laundry v. 

NR [1939] 4 A.E.R. 254 at p. 259, 
considered. 

Amounts invested by the Joggins Co. 
in the mineral lease would ordinarily be 
one of the relevant matters for consider- 
ation, in making the allowance for deple- 
tion, but would not necessarily be the 
only consideration. 

Appeals allowed 


The King v. Canadian Credit Men’s Trust Association 
(British Columbia Court of Appeal, Robertson J., October 20, 1949) 


Income Tax — Priority of Crown’s claim for income tax — Bankruptcy — 
Money paid to trustee by guarantor of composition — Whether “assets under 
control” of trustee — Refusal of certificate by Minister — IWTA s. 51 


Canadian Credit Men’s Trust Associa- 
tion was appointed trustee of the assets 
of a limited company which made an 
authorised assignment in September, 
1948. In October the debtor made a 
proposal to the trustee for a composition 
of its debts whereby it undertook to pay 
unsecured creditors 50c on the dollar, 
payment to be guaranteed by one Fleish- 
man. Notice of this proposal was sent to 
all creditors and it was approved by them 
at a general meeting, and the guarantee 
was given by Fleishman. The composi- 
tion and guarantee were subsequently ap- 
proved by a Judge of the Supreme Court 
of British Columbia, and although the 
Department of National Revenue, In- 
come Tax Dvision, had been notified of 
the hearing before the Judge it did not 
appear. In February, 1949, the trustee 


received from Fleishman a sum on ac- 
count of the guarantee. Soon afterward 
the Director General of Income Tax for 
Vancouver notified the trustee that the 
debtor was assessed $22,455 for arrears 
ef income tax (which, under IWTA s. 


70 became a debt due the Crown), and 
that a clearance from the Minister under 
IWTA s. 51 must be obtained before 
distributing any assets under its control. 


IWTA s. 51 provides: 


Every trustee in bankruptcy, assignee, ad- 
ministrator, executor and other like person, 
before distributing any assets under his 
control shall obtain a certificate from the 
Minister certifying that no unpaid assess- 
ment of income tax, interest, and penalties 
properly chargeable against the person, 
property, business or estate, as the case may 
be, remains outstanding. 

(2) Distribution without such certificate 
shall render the trustee in bankruptcy, as- 
signee, administrator, executor and other 
like person personally liable for the tax, 
interest and penalties. 


Application was then made to a Judge 
of the Supreme Court of B.C., who made 
an order declaring that the trustee was 
entitled to distribute the money received 
by him among the ordinary creditors not- 
withstanding the refusal of the Minister 
to issue a certificate under IWTA s. 54. 
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The Crown appealed from this order. 

Held, the appeal must be allowed. The 
moneys paid by the guarantor to the trus- 
tee were an asset “under his (the trus- 
tee’s) control” within the meaning of 
IWTA s. 51. Per Robertson J.: — “It 
is not the creditors’ money. It is the 
money estimated to be required, and is 
to be used to free the bankrupt’s estate 
from the ordinary creditors’ claims. 
While it may be said that this money can- 
not be used for any other purpose than 
to pay the creditors, yet the trustee has 
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to see to its application. He has to de- 
cide how much each creditor is entitled 
to and whether or not such creditor is 
still entitled, or whether he has assigned 
his claim...” 

“The purpose of the section was that 
no trustee should decide for himself 
questions as to the liability for income 
tax, and then dispose of the assets before 
income tax was paid. The section was 
intended to protect the Crown’s rights 
to income tax and should be given a lib- 
eral interpretation.” 

Appeal allowed 


Royal City Sawmills Ltd. v. Minister of National Revenue 
(Exchequer Court of Canada, S. Smith ]., April 14, 1950) 


Excess Profits Tax Act — Controlled company — Standard profits — Enactment 
fixing amount of — Whether retrospective operation excluded — Construction 
of Statute — EPTA Act (1943) s. 15A 


Appellant company was incorporated 
in April 1940, and pursuant to an appli- 


cation by it under s. 5 of the Excess 
Profits Tax Act, 1940, c. 32, the Board 
of Referees fixed its standard profit at 
$28,500, which award was approved by 
the Minister and notified to the company 
in March 1942. In May 1943 the Act 
was amended by the enactment of s. 15A, 
which was made applicable to the profits 
of the 1942 and subsequent taxation years. 
Section 15A provided that in the case of 
any company incorporated in 1940 or 
thereafter which was controlled by an- 
other company, if the sum of the capital 
employed by the parent and controlled 
company at the time of incorporation 
was not in the Minister's opinion sub- 
stantially greater than the capital em- 
ployed by the parent company prior to 


such time, the standard profit of the 
controlled company should not. exceed 
$5,000. Appellant company was a con- 
trolled company within the meaning of 
the section, and in pursuance of s. 15A 
it was assessed to excess profits tax for 
1944 and 1945 on a standard profit of 
$5,000 only. The company appealed, 
contending that as its standard profit was 
fixed at $28,500 prior to enactment of s. 
15A that enactment could not be con- 
strued to reduce its standard profit to 
$5,000 retrospectively. 
Held, dismissing the appeals, the terms 
of the section clearly and without quali- 
fication cover the case of appellant com- 
pany, and in the absence of any qualifi- 
cation in its language the Court has no 
jurisdiction to mitigate its harshness, if 
any there be. 

Appeals dismissed 
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Goldman v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 20, 1950) 


Income Tax — Remuneration for services — Agreement by counsel to pay part 
of fee to another for services — Not enforceable — Whether income 


Goldman was chairman of a commit- 
tee representing the 7% preferred share- 
holders of the Abitibi Co. in the nego- 
tiations for the reorganization of the 
company by the Hughes Committee ap- 
pointed by the Province. At Goldman’s 
instance, a barrister, Black, was employed 
as counsel to assist Goldman’s commit- 
tee. Lengthy and difficult negotia- 
tions for the reorganization of the 
Abitibi Co. took place over a period of 
two years, and Goldman did a very con- 
siderable amount of work in arriving at 
a final settlement. The chairman of the 
Hughes Committee intimated that no 
provision would be made for remunera- 
tion of the chairmen of the various com- 
mittees for their services but he held out 
the hope that counsel fees might be placed 
at such a level as to permit counsel to 
remunerate the chairmen of the commit- 
tees. Black agreed with Goldman to ac- 
cept $5000 as a counsel fee for himself 
and that any additional sum awarded him 
would be paid to Goldman as remunera- 
tion for his services. The final plan of 
re-organization, which was sanctioned by 
the Court, provided for payment by the 
Abitibi Co. of the costs and expenses of 
the various committees but expressly ex- 
cluded payment of any remuneration to 
the members thereof. Following dis- 
cussions with Goldman, Black rendered 
a bill for legal services for $75,000, and 
the taxing officer of the Court, who was 
informed of the foregoing facts, fixed 
Black’s fee at $20,000, but in view of 
the provision in the plan excluding pay- 
ment of any remuneration to the com- 
mittee members expressly refused to al- 
low any sum for the members of the com- 


1Reported in full 2 T.A.B.C. 73 


mittee for whom Black acted. Follow- 
ing this, Goldman agreed that Black 
might increase his fee to $6,000 and at 
Goldman’s request Black assigned to 
Goldman the remainder of the $20,000 
fee payable by the Abitibi Co., to be paid 
$7000 in 1947 and $7000 in 1948. In 
his income tax return for 1947 Goldman 
claimed the $7000 paid to him in that 
year as a gift and subject to gift tax. 
He was, however, assessed to income tax 
thereon. He appealed. 


Held (per Graham J. and Mr. Monet), 
it must be found that the sum was paid 
by Black to Goldman pursuant to an 
agreement that any amount obtained by 
Black in excess of $6000 was to be paid 
to Goldman as remuneration for his ser- 
vices as chairman of the committee, and 
the quality of the payment in Goldman’s 
hands as moneys received for services 
performed was not affected by the cir- 
cumstance that Black, in reliance on the 
taxing master’s order, may have been un- 
der no legal obligation to pay him any- 
thing. 

A voluntary payment to the holder of 
an office or employment is a profit of the 
office or employment if it accrues to the 
holder in virtue of his office or employ- 
ment, notwithstanding that there may not 
be any legal obligation to make the pay- 
ment: Herbert v. McQuade [1902] 2 
K.B. 631, followed. 

Per Mr. Fisher, dissenting, since there 
was no legal obligation on Black to pay 
Goldman anything, the $7000 was not re- 
ceived by Goldman as remuneration for 
services rendered but as a gift from 
Black. 

Appeal allowed 
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Meldrum v. Minister of National Revenue! 
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(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 20, 1950) 


Income Tax — Residence — Sea captain residing abroad — Ownership of house 
in Canada — Annual vacations in Canada — Whether resident or ordinarily 
resident — IWTA s. 9(1)(a) 


Meldrum, a ship’s officer, came to Can- 
ada from England in 1927 and in 1929 
brought his wife and three daughters to 
Windsor N.S. where he took up residence 
in a rented house. In 1931 he moved 
with his family and all his belongings 
to New York where he had obtained a 
position, and he resided there ever since 
in various houses. Except during the 
war years, when he served in New York 
as an officer in the Royal Navy, he was 
employed as an officer of a ship trading 
between Canada and the United States. 
In 1941 he purchased a 10-room house 
and 12 acres of land in Falmouth N‘S., 
about 8 miles from Hantsport N.S., the 
port at which his vessel called almost 
weekly for at least 9 months of the year, 
though owing to tidal conditions it re- 
mained in port only 3 hours and he did 
not go ashore on these occasions. He 
paid taxes on the property but leased the 
12 acres to a third party and allowed 
one of his daughters and her family to 
occupy the house rent-free though reserv- 
ing two rooms for himself and his wife 
to occupy whenever they came to Fal- 
mouth to spend their vacation or at any 
other time, his intention being to retire 
there when pensioned off. Subsequently 
another of his daughters and her husband 
took up residence in the house (the first- 
mentioned daughter having moved to her 
own place) and he made her gifts of 
the furniture, including that in the two 
reserved rooms. For the first two months 
of 1947 Meldrum was master of a British 
registered ship trading in and out of 
Hantsport from American ports, then for 


two months was employed in New York 


1Reported in full 2 T.A.B.C. 63 


in connection with the building of a new 
ship registered in Panama of which he 
became master on its completion, his 
main port of call being Hantsport N.S., 
but owing to the exigencies of the tides 
he did not go ashore there. In 1947 his 
daughter in Falmouth was seriously ill, 
and Meldrum’s wife spent a considerable 
time there looking after the daughter and 
her grandchildren, who, during this time, 
occupied the two rooms reserved for 
Meldrum and his wife. Meldrum spent 
his two weeks’ vacation at the house in 
1947 and in 1948 and 1949 also, and, in 
the latter two years and perhaps also in 
1947, was ashore for an additional period 
of 20 to 24 days in each year in 
three periods of 7 or 8 days each. After 
leaving the Navy he joined the Canadian 
legion branch at Hantsport though he at- 
tended no meetings there. As an alien 
resident of the United States he was fur- 
nished with a visa by the U.S. authori- 
ties and also had a card from the Cana- 
dian immigration authorities permitting 
him to land on Canadian territory. Mel- 
drum was assessed to income tax for 
1947 on the ground that he was resident 
or ordinarily resident in Canada at some 
time during 1947 and therefore charge- 
able to tax under IWTA s. 9(1) (a). He 
appealed. 


Held, per Messrs. Graham and Monet, 
the words “residing” and “ordinarily 
resident” in IWTA s. 9(1)(a) are not 
defined by the Act and in their ordinary 
sense import a degree of permanence and 
substance, neither of which elements was 
present in sufficient degree in the circum- 
stances present here. On the facts in this 
case Meldrum could more properly be 
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described as a visitor: Cooper v. Cadwal- 
ader (1904) 5 T.C. 101, applied; obiter 
dicta in Thomson v. MNR [1946] 
C.T.C. 51 (Kerwin J. at p. 54 and Rand 
J. at p. 67), approved. 

Per Mr. Fisher, dissenting, the primary 
(though not the sole) considerations re- 
quired to fix a person with residence in 
Canada are (1) the circumstance that he 
was physically present and living in the 
country, or (2) even if not, that he had 
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nevertheless an establishment in the 
country, be it a house, apartment, yacht 
or hunting lodge, which was at all times 
available for his occupation and which 
was kept up by or for him. Applying 
these cardinal considerations to the facts 
in this case it must be found that Meld- 
rum was resident in Canada in 1947: 
Beament v. MNR, (1950), 1 T.A.B.C. 
298, Tax Rev. 43, referred to. 


Appeal allowed 


E v. Minister of National Revenue' 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 22, 1950) 


Income Tax — Annuity with Dominion Government — Contract made before 
June 25, 1940 — Payments made thereafter — Maturity date of contract ad- 
vanced — Exemption — IWTA s. 5(5)(k), am. 1940, c. 34, s. 13 


In March 1936 E made application 
for the purchase of a Dominion Govern- 
ment annuity of $1,200 to become pay- 
able in March, 1954, for which he agreed 
to pay a monthly premium of $39.65, re- 
serving, however, the right to complete 
the contract by periodical payments and 
lump sums or by paying lump sums of 
varying amounts at regular intervals, or 
by a single payment, or by such other 
plan as may be authorized by the Gov- 
ernment. The contract issued by the 
Government, which incorporated the 
above terms, permitted the conversion 
of the contract on any anniversary date 
into an immediate annuity for the amount 
that had been purchased at the date of 
such conversion, and also gave the an- 
nuitant the option of changing to any 
other plan, provided the change was 
made at least 5 years before the maturity 
of the contract. E made only one pay- 
ment of $39.65 on the contract prior to 
June 25, 1940; in 1944 he made a pay- 
ment of $5,000 thereon; on August 29, 
1946, he made another payment of $8,- 


1Reported in full 2 T.A.B.C. 55 


600 as the final payment required under 
the contract to entitle him to a fully paid- 
up annuity for $1,200, the first payment 
to become due in March 1947; and the 
date of maturity of the contract was ac- 
cordingly changed from March 1954 to 
March 1947. E received the full amount 
of his annuity, $1,200, in 1947, and 
claimed to be exempt from income tax 
on the whole amount thereof. The 
Revenue, however, contended that he was 
entitled to an exemption only in respect 
of the capital and interest portion of the 
annuity received in 1947 which the pay- 
ment of $39.65 made prior to June 25, 
1940 would purchase, plus an exemption 
in respect of the capital portion of the re- 
mainder of the annuity purchased by the 
payments made subsequent to June 25, 
1940, which portion was exempt from 
tax under IWTA s. 3(1)(b) as enacted 
by 1945, c. 23, s.1(1). E appealed. 

IWTA s. 5(5)(k), enacted by 1932, 
c. 43, s. 6, which was in force when the 
original contract was made, provided for 
the deduction from “income’’ of 

(k) $1,200 only, being income derived 
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from annuity contracts with the Do- 
minion Government ... . 

This paragraph was repealed by 1940, 
c. 34, s. 13, and the following substituted 
therefor: 

(k) the income arising from any annuity 
contract entered into prior to June 
25, 1940, to the extent provided by 
{the repealed paragraph (k) above 
cited]; provided that such exemption 
shall not extend to that portion of the 
income which exceeds the amount of 
the annuity actually specified in the 
contract before June 25, 1940, where 
such excess amount arises by reason of 
any option or contractual right to en- 
large the annuity income by the pay- 
ment of additional sums or prem- 
jums unless such additional sums or 
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premiums have actually been paid 

before the said date. 
Held, allowing the appeal, the amount 
of the annuity actually specified in the 
contract made in March 1936, i.e., be- 
fore June 25, 1940, was $1,200, and the 
appellant did not receive an annuity in 
excess of that amount. The words ‘‘such 
excess amount” in the proviso to para. 
(k) as enacted in 1940 can only mean 
an amount in excess of “the amount of 
the annuity actually specified in the con- 
tract before June 25, 1940”. According- 
ly the proviso does not apply. The fact 
that the bulk of the premiums was paid 
by E after June 25, 1940 did not alter 
the amount of the annuity actually speci- 
fied in the contract made before that day. 
Appeal allowed 


Head v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 28, 1950) 


Income Tax — Alimony and maintenance — Additional sum to pay tax there- 
on — Whether income 


Income Tax — Receipt of income — Cheque delivered to payee’s solicitor — 
Remitted to payee in following year —- When received as income — IWTA s. 3 


An agreement between appellant and 
her husband provided that he would pay 
her a certain monthly sum for the main- 
tenance of herself and her child and, in 
addition, a share of the income tax for 
which the wife would be liable on the 
aforementioned payments. In 1946 the 
husband paid the wife maintenance as 
aforesaid, and on December 31, 1946, 
his solicitors delivered by messenger to 
a firm of solicitors which had acted for 
the wife in connection with certain di- 
vorce proceedings in Vermont a cheque 
for $956 payable to the wife. On Janu- 
ary 6, 1947 the wife’s solicitors forward- 
ed the cheque to her. The Revenue 


charged appellant to tax on the amount 
of this cheque as income received in 


1Reported in full 2 T.A.B.C. 89 


1946. She appealed. 
Held (1) the amount of the cheque was 
merely an additional sum of the same 
character as the monthly maintenance 
payments and as such was income when 
received by appellant. 


(2) The rule that payment by a debtor 
to a third person at the request of the 
creditor is payment to the latter (North 
et al. Vv. Brantford School Trustees 
(1861) 10 U.C. C.P. 401) does not ap- 
ply, the question here being whether the 
sending of a cheque to appellant's solici- 
tors payable to appellant is payment on 
that date to appellant and constitutes re- 
ceipt of the moneys by appellant in the 
taxation year 1946. Appellant’s evidence 
that she received the cheque and its pro- 
ceeds on or after January 6, 1947, es- 
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tablished a prima facie case sufficient to 
discharge the onus on her as an appel- 
pellant to show that the assessment was 
wrong; and the onus thereafter was on 
the Crown to establish that the payment 
was made to appellant on December 31, 
1946 through an agent duly authorized 
to accept a cheque as an unconditional 
payment; this the Crown failed to do. A 
creditor is under no obligation to accept 
a cheque in discharge of his debt, and 
if he does so there is a strong presump- 
tion, in the absence of an agreement to 
accept it as unconditional payment, that 
it is a payment conditional on its being 
honoured on presentation; there was no 
evidence of any such contrary agreement 
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here. Also, authority to an agent to re- 
ceive payment of a debt due to his prin- 
cipal is not authority to receive payment 
by bill or cheque (see Chalmers’ Bills of 
Exchange, 7th ed., p. 337), nor does the 
authority ascribed to solicitors include 
authority to accept a cheque in payment 
of a debt owing. 

Under IWTA s. 3 income must be 
“received”, which word must be inter- 
preted in its ordinary and accepted mean- 
ing. It cannot be properly suggested 
here that appellant “received” the moneys 
for income tax purposes until she had act- 
ually cashed the cheque and received the 
moneys therefor. 

Appeal allowed 


Blumenthal v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham J]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 29, 1950) 


Income Tax — Transfer of property between spouses — Shares in personal 
corporation — Deemed to be distributed to spouse of shareholder — IWTA 
s. 21, s. 32(2) 


Appellant operated a retail haberdash- 
ery in part of a building owned by a cor- 
poration in which her husband owned 
4801 of: the 4803 issued shares. These 
shares had been obtained by him with 
the help of a sum of $25,000 which he 
received from his wife. The company 
did not distribute any of its income earn- 
ed in its 1947 fiscal year but under 
IWTA s. 21(1), the company being a 
personal corporation, its income was 
deemed to be distributed on the last day 
of each year as a dividend to the share- 
holders. Relying on IWTA s. 32(2) 
the Revenue charged appellant to tax in 
respect of the dividends so deemed to 
have been distributed to her husband un- 
der IWTA s. 21. She appealed. 


IWTA s. 32(2) provides: 


1Reported in full 2 T.A.B.C. 93 


Where a husband transfers property to 
his wife, or vice versa, the husband or 
the wife, as the case may be, shall never- 
theless be liable to be taxed on the income 
derived from such property or from prop- 
erty substituted therefor as if such trans- 
fer had not been made. 

Appellant did not give evidence, but 
the husband testified that he had worked 
for his wife for several years without 
wages and that the sum of $25,000 was 
a loan from his wife, but he admitted 
that no guarantee or written acknowledg- 
ment of the debt had been given by him, 
and that no term for repayment and no 
rate of interest had been mentioned. The 
Board did not accept this evidence. 


Held, dismissing the appeal, the trans- 
action fell within IWTA s. 32(2), from 
which it followed that the dividends 
deemed under IWTA s. 21 to have been 
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received by the husband from the shares 
must be considered as having been re- 
ceived by the wife. 

Appeal dismissed 


Editor’s Note: The Board here adopts a 
mode of reasoning of the utmost stringency 
in favour of the Revenue. Section 32(2), 
which charges one person to tax on the in- 
come of another, is itself an extraordinary 
provision, which one would therefore expect 
to be construed in the strictest manner against 
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the Crown, but in this decision the Board 
so links it to s. 21 that it actually charges 
one person to tax upon income which is not 
even received by the other. Cf. the decision 
of the House of Lords in C..R. v. Lord 
Howard De Walden, 30 T.C. 345, in effect 
that a “notional” apportionment of income 
under a provision of the British Act not un- 
like IWTA s. 21(1) is not an actual ap- 
portionment of such income. The Income 
Tax Appeal Board takes a contrary view. 


Perfection Milking Machine Corp. (Canada) Ltd. v. Minister of 
National Revenue’ 


Sta Rite Pump Products (Canada) Ltd. v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, and F. Monet Esq., K.C., 
March 20, 1950) 


Income Tax — Expenses of trade or business — Proof of — Onus of proof — 


IWTA s. 


For the taxation years 1946 and 1947 


appellant companies claimed deductions 
of certain sums from their incomes for 
travelling and selling expenses, office ex- 


penditures, telephone and _ telegraph 
charges, and one appellant also claimed 
a deduction of a sum for legal expenses 
which had not in fact been paid. In as- 
sessing appellants the Minister disallow- 
ed the whole of the claim for legal ex- 
penses and about one-half of the remain- 
ing expenses claimed. Appellants ap- 
pealed, and evidence was given by the 
president of the companies (who owned 
all but two qualifying shares therein) 
that he conducted the business of the 
companies from his car, that the compan- 
ies had no office or secretary, that he had 
himself effected all the sales of the com- 
panies (amounting in the case of the 
Perfection company to $170,000 in the 


1Reported in full 2 T.A.B.C. 49 


g(1)(a) 

two years), that he alone had incurred 
the expenses claimed and paid them out 
of his personal funds. He kept no ac- 
count of his daily expenses, and supplied 
no receipts to support them, and stated 
that he was too burdened with work to 
keep books. The deductions claimed were 
estimates based upon his belief of what 
he had spent on behalf of the companies 
in the years in question less what he 
believed to be his personal expenses for 
such time. 

Held, dismissing the appeals, the onus of 
proving that the expenses claimed are 
not such as are prohibited by the Act 
(IWTA s. 6(1)(a)) is on the appel- 
lant, and it had not been satisfied here. 
The legal expenses claimed were not de- 
ductible since they were not paid out in 
either taxation year under review. 


Appeals dismissed 
?Reported in full 2 T.A.B.C. 54 
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McNeill v. Minister of National Revenue’ 

(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 30, 1950) 

Income Tax — Arbitrary assessment — Inadequate records — Review of by 

Board — Depreciation not claimed — Remission of matter for re-assessment 


Appellant operated a taxi business but 
kept no proper accounts. In her tax re- 
turn for 1946 she disclosed expenses 
totalling $782 less than the gross receipts 
from the business. The Minister not be- 
ing satisfied with the accuracy of this 
computation assessed her to tax under 
IWTA s. 47 at 25% of the gross re- 
ceipts from the business, this being the 
average profit of other taxi operators in 
the Province. In her tax return appellant 
had made no claim for a depreciation al- 
lowance on the cars used in the business. 
At the hearing of the appeal appellant’s 
financial statement and vouchers were 
examined by representatives of the par- 
ties and the amounts of various expenses 
for the year were agreed while others re- 


mained in dispute. Appellant also con- 
tended that she had a partner in the busi- 
ness and evidence was tendered in sup- 


port. 


- Held, the appeal should be allowed, the 


assessment vacated and the matter remit- 
ted to the Minister for reconsideration 
and re-assessment after determining the 
proper deductions in respect of the items 
claimed as expenses and which were not 
agreed to by representatives of the Min- 
ister at the hearing, and giving consider- 
ation to an allowance for depreciation on 
the cars used in the business. On the 
evidence it must be found (Graham J. 
dissenting on this point) that appellant 
did not carry on the business in partner- 
ship with another person in 1946. 
Appeal allowed 


Spray Construction Co. v. Minister of National Revenue? 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 20, 1950) 


Income Tax — Appeal by incorporated company — Company dissolved before 
appeal launched — Appeal quashed 


On July 7, 1949, an assessment notice 
in respect of 1946 was issued to the 
Spray Construction Co., a company in- 
corporated under the laws of the Prov- 
ince of Alberta. On July 30, 1949, the 
company was struck off the register of 
companies of Alberta under the provi- 
sions of the Alberta Companies Act, 
R.S.A. 1942, c. 240, s. 158 for failure 
to file annual returns, and under the pro- 
visions of that enactment the company 
was dissolved as of such date. A notice 


1 Reported in full 2 T.A.B.C. 110 


of appeal from the 1946 assessment was 
issued in the name of the company on 
January 18, 1950. 
Held, as there is no legal entity capable 
of taking an appeal from the assessment 
to the Board at the time when the notice 
purporting to be an appeal was dated 
there is no appeal before the Board and 
no person with any authority to speak 
for the company, and accordingly the no- 
tice purporting to be an appeal is dis- 
missed. 

Appeal quashed 


2 Reported in full 2 T.A.B.C. 170 
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Low v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C., 
Ass’t Chairman, April 12, 1950) 


Income Tax — Principal occupation — Determination of Minister — Loss in 
other activity — Deduction of — IWTA s. 3 and 6(1) (a) 


In 1946 Low received salary as an em- 
ployee of two music sales corporations, 
and in addition some $12,500 as a man- 
agement fee for the collection and dis- 
tribution of royalties in Canada for var- 
ious principals, and this sum was so de- 
scribed in his tax return for 1946. Low 
also owned and operated a farm and in 
1946 sustained a loss on his farming op- 
erations of some $8,658. He was also a 
member of the Administration Commit- 
tee of the Composers, Authors and Pub- 
lishers Assoc. of Can. Ltd. The Minis- 
ter, in exercise of the power conferred 
on him by IWTA s. 10, determined the 
chief occupation, business or calling of 
Low to be that of an employee of the two 
music corporations and member of the 
Administration Committee of the Com- 
posers, Authors and Publishers Associa- 
tion of Canada Limited. Low was as- 
sessed to income tax for 1946 on the ag- 
gregate of his salary from the two music 
sales companies and his management 
fees. He appealed, contending that he 
was entitled to deduct his farm losses 
from the management fees. 


IWTA s. 10 provides: 


(1) In any case the income of a tax- 
payer shall be deemed to be not less 
than the income derived from his 
chief position, occupation, trade, 
business or calling. 

(2) Where a taxpayer has income from 
more than one source by virtue of 
filling or exercising more than one 
position, occupation, trade, business 
or calling, the Minister shall have full 
power to determine which one or 
more, or which combination there- 
of shall, for the purpose of this Act, 
constitute the taxpayer’s chief posi- 


1 Reported in full 2 T.A.B.C. 131 





tion, occupation, trade, business or 
calling, and the income therefrom 
shall be taxed accordingly. 

(3) The determination of the Minister 
exercised pursuant hereto shall be 
final and conclusive. 


Held, the appeal must be allowed. 


IWTA s. 10 merely empowers the 
Minister to fix a minimum on which tax 
shall be imposed but does not prohibit 
consideration of income from _ other 
sources nor the deduction of allowable 
expenses therefrom. The effect of 
IWTA s. 3 and s. 6(1)(a) is that as a 
rule all of a taxpayer’s income from the 
activities set out in s. 3 must be declared 
and the taxpayer allowed a deduction for 
all expenses and disbursements wholly, 
exclusively and necessarily laid out or 
expended for the purpose of earning all 
income of the taxpayer if not barred by 
any other provision of the Act. Thus a 
loss in one activity will be taken into ac- 
count in determining the net taxable in- 
come from all if IWTA s. 10 is not ap- 
plicable. 

Inasmuch as Low did not receive the 
management fees of $12,500 for the col- 
lection and distribution of royalties as 
a member of the Administration Com- 
mittee of the Composers, Authors and 
Publishers Association, this activity was 
not affected by the Minister's determina- 
tion under IWTA s. 10 On the evidence 
it must be found that Low conducted his 
farming operations not as a hobby but 
rather as a business venture in the hope 
of producing a profit, and he was there- 
fore entitled to deduct his loss on such 
operations from income not affected by 
the Minister's determination under 
IWTA s. 10, to wit, the $12,500 re- 
ceived as management fees. 
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Whatever the purpose of the Minister 
may have been in exercising his power 
under IWTA s. 10 his determination was 
final and conclusive and the Board ought 
not to assume a mistake and attempt to 
correct it: the determination is final and 
conclusive against the Minister as well 
as against the taxpayer. 

Inasmuch as Low’s tax return clearly 
indicated the source of the management 
fees the Minister's determination was not 
based on inaccurate or insufficient infor- 
mation supplied by Low, though had it 
been otherwise the matter might well 
have been remitted to the Minister for 
reconsideration and reassessment. 

Appeal allowed 


Editor’s Note: Because the Income War Tax 
Act does not specify what expenses shall 
be deductible in the computation of income 
it has been tacitly assumed by many that the 
expenses which are deductible are those which 
are not expressly prohibited. Thus, because 
IWTA s. 6(1) (a) prohibits the deduction of 
expenses which are not wholly, exclusively and 
necessarily laid out for the purpose of earning 
the income it is assumed that all expenses 
which do not fall within this description are 
ipso facto deductible. That is the view to 
which the Board here gives effect in holding 
that a loss sustained from one activity of a tax- 
payer is deductible from a gain made in an- 
other activity. 

That a loss sustained in one activity of a 
taxpayer is deductible from gains made in 
other activities is not in doubt, but the reason 
for that is surely because the Act imposes a 
tax on the “imcome” of a person (s. 9), his 
“net profit or gain” (s. 3), and what is net 
gain if not the amount obtained by deducting 
gross outlay from gross receipts? To suggest, 
as the Court does here, that a loss in one 
activity is deductible from gains made in other 
activities not for the reason stated but be- 
cause the deduction is outside the prohibition 
contained in s. 6(1) (a) is not sound logic, 
even if one overlooks the fact that a loss is 
neither an expense nor a disbursement but 
an agglomeration of items, many of which no 
doubt are expenses and disbursements but 


[1950] 


some of which may not be, e.g., depreciation 
allowances, damage to goods by fire, etc. 

It is no doubt true that a bird which has 
no wings cannot fly, but it does not follow 
that every bird which does have wings can 
fly, e.g., penguins and ostriches; it is essen- 
tial that the wings be large enough and the 
wing muscles strong enough to carry the 
weight of the creature in flight. Likewise if 
a statute prohibits the deduction of expenses 
which do not answer a certain description it 
does not follow that every expense which does 
fill that description is deductible. To be de- 
ductible it must also satisfy another require- 
ment: it must be an expense appropriate to 
be deducted in computing income. 

It is significant that while the Act im- 
poses its charge on a person’s met profit or 
gain the enactment which prohibits the de- 
duction of certain expenses and disbursements 
(s. 6) deals with “computing the amount of 
the profits or gains to be assessed”. Now 
there is nothing whatever in the Act to say 
what amounts shall be included in that com- 
putation nor what expenses and disbursements 
shall be deducted, only that certain expenses 
not meeting certain requirements shall not be 
deducted. In other words s. 6(1) (a), as its 
double negative suggests, is an exceptional pro- 
vision. Where, then, does one go to ascertain 
what amounts must be included and what 
amounts shall be deducted in computing prof- 
its or gains? The answer is: to commercial 
usages as sanctified by recognized accounting 
principles. This conclusion flows from the 
word “income” and the phrase “net profit or 
gain” which, without more, signify a net sum, 
i.e. an amount arrived at by a process of 
computation. 

This conclusion is supported by the highest 
authority. Thus a great Lord Chancellor, 
Lord Cave, said in British Insulated and Hels- 
by Cables Ltd. v. Atherton [1926] A.C. 205, 
with reference to very like provisions in the 
British Income Tax Act: 

. it has been pointed out on several 

occasions, and particularly by Scrutton J. 

in Smith v. Incorporated Council of Law 

Reporting [1914] 3 K.B. 674, at p. 681, 

and by Lord Parker and Lord Sumner in 

Usher's Wiltshire Brewery V. Bruce [1915] 

“AC. 433, at pp. 458, 467, that the Act 

does not contain any express allowance or 
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enumeration of deductions; and that effect 
can only be given to these provisions, [i.e., 
those prohibiting any deductions not ex- 
pressly allowed by the Act] by holding 
that, when a deduction is proper to be 
made in order to ascertain the balance of 
profits and gains for any year, it ought to 
be made notwithstanding [those provis- 
ions], provided that it is not prohibited 
by the terms of the Act and the Rules. 
From this it follows that in determining 
whether a particular item may or may not 
be deducted from profits, it is necessary 
first to inquire whether the deduction is 
expressly prohibited by the Act, and then, 
if it is mot so prohibited, to consider 
whether it is of such a nature that it is 
proper to be charged against incomings in 

a computation of the balance of profits and 

gains for the year.” (Italics mine) 

And the Supreme Court of Canada in Do- 
minion Natural Gas Co. v. MNR [1940] 
C.T.C. 155, decided that expenses to be de- 
ductible must be “working expenses”; that 
is to say, expenses incurred in the process of 
earning “the income”, and this question, they 
held, is to be determined upon the principles 
of ordinary commercial trading. 

The relevance of the foregoing comments 
in this place will be apparent when one com- 
pares the two following statements by the 
same learned Judge in two decisions of recent 
date: 
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In Low v. MNR, supra, the Chairman 
of the Board said: 

“In my opinion, the words ‘the income’ 
used in s. 6(1) (a) refer to all income re- 
ported by the taxpayer. If, therefore, the 
expenses and disbursements are wholly, 
necessarily and exclusively laid out in the 
earning of ‘the income’, then I think that 
it follows that they will be allowed if they 
occurred in the earning of any one of the 
parts from which the total income is made 


” 


up. 
In I v. MNR [1950] 2 T.A.BC. 107, 
where he was dealing with the claim of a 
partner to deduct certain personal expenses 
allegedly laid out by him to earn his partner- 
ship income, the Chairman said (p. 108): 


“The words ‘the income’ used in s. 6 
(1) (a) obviously refer to the income in 
the earning of which these expenses were 
incurred. In this particular case ‘the in- 
come’ from which these may be deducted 
is the income of the partnership and not 
the income of the individual partner.” 
Perhaps these two passages are reconcilable, 
but it is suggested that s. 6(1) (a) was irrelev- 
ant in both cases until at least it was decided 
whether or not the loss in the one case and 
the expenditure in the other was proper to 
be taken into account in computing the re- 
spective taxpayer's income for the year, that 
is, his net profit or gain from all sources. 


Yorkton Motors Ltd. v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 19, 1950) 
Income Tax — Repairs to building — Lasting advantage — Capital expendi- 
ture — Intention to sell building 


A company operating a general garage 
and motor service business spent some 
$3,400 in laying a new floor in its build- 
ing, rewiring, installing new plumbing, 
repainting and erecting a new partition. 
The company was in the market to sell 
the building before it started the work 


1 Reported in full 2 T.A.B.C. 144 


and it was sold at a substantial profit soon 
after the work was completed. 
Held, the moneys were expended once 
and for all and to create a lasting ad- 
vantage, and accordingly were a capital 
expenditure prohibited from deduction 
by IWTA s. 6(1) (b). 

Appeal dismissed 
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Evans v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 21, 1950) 


Income Tax — Life estate in farm—Life tenant not entitled to depreciation 
allowance 


A testator by his will devised his farm, 
which contained certain buildings, to his 
executors to hold in trust subject to a life 
estate therein to his widow in the fol- 
lowing language: “I give the use of the 
. . . described land for her own personal 
use all during her lifetime”. The widow 


claimed depreciation on the farm build- 
ings for the years 1946 and 1947, but 
the Minister disallowed the deductions 
claimed. 
Held, her appeals must be dismissed. 
Cooper v. MNR, [1950], C.T.C. 1, Tax 
Rev. 24, followed. 

Appeals dismissed 


Hoffman v. Minister of National Revenue? 


(Income Tax Appeal Board, *. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 25, 1950) 


Income Tax — Business loss carry-over — “Business” — Meaning of — Hard- 
ware business carried on in different towns — Whether same business — IWTA 


s. 5(1)(p) 


Appellants were brothers who carried 


on a retail hardware business in partner- 
ship in Calmar, Alberta for some years 
prior to 1945. In May 1945 their busi- 
ness premises were destroyed in a confla- 
gration, and, being unable to obtain other 
premises in the town in consequence of 
the heavy destruction of property, the 
partners sustained a loss in 1945 on their 
business operations. In the following 
year the partners purchased a retail hard- 
ware business in another town a consid- 
erable distance from Calmar, and made 
a profit in 1946 from which each claim- 
ed to deduct, in his personal income tax 
return for 1946, his proportion of the 
loss sustained in the previous year from 
the business in Calmar. The Minister 
disallowed the deduction claimed on the 
ground that the business carried on by the 
partners in 1946, being in a different 
town from that carried on in 1945, was 
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not the same business as that carried on 
in 1945, as required by IWTA s. 5(1) 
(p) (iii), which reads: 
nothing is deductible in respect of a loss 
unless the taxpayer carried on the same 
business in the taxation year as he car- 
ried on in the year the loss was sus- 
tained .... 
Held, allowing the appeal, the term 
“business” is not a technical term and 
should not be interpreted in a narrow or 
technical sense, but should be given its 
normal or popular meaning in the inter- 
pretation of s. 5(1)(p). It could not 
have been Parliament’s intention in en- 
acting this provision that when a tax- 
payer is carrying on exactly the same type 
of business he must also carry on busi- 
ness in exactly the same location, with 
almost the same clientele, in order to 
claim a loss under paragraph (p). 
Appeal allowed 


2 Reported in full 2 T.A.B.C. 154 
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K v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C., 
Ass’t Chairman, and W. S. Fisher Esq., K.C., April 22, 1950) 


Income Tax — Net worth assessment under IWTA s. 47 — Valuing capital 
assets — Goodwill not represented by investment of money — Not to be included 


The Minister, not being satisfied with 
K’s income tax returns, in exercise of 
his power under IWTA s. 47 determined 
the tax payable by K for 1946 on the 
basis of a comparative statement of K’s 
financial position as of January 1, 1936 
and December 31, 1946. In valuing 
K’s assets as of the latter date an amount 
was entered in respect of a goodwill ele- 
ment in a contract of sale by K of cer- 
tain routes on which his business was 
carried on. This goodwill element did 
not represent the investment by K of any 
cash. 

Held, therefore, it should not have been 
included in the valuation of his assets as 
of December 31, 1946. 


Per Graham J. (Messrs Monet and Fisher 
concurring): ‘Without commenting at 
length on the evidence I think sufficient 
was introduced to indicate that there were 
discrepancies in the returns of the appel- 
lant that justified the Minister in exercis- 
ing his power under s. 47. On the other 
hand, any method used by the Minister 
must be such as to result in a correct 
statement of the net income of the appel- 
lant during the period in question. If, 
therefore, wrong values are placed upon 
any of the capital assets as of either date, 
the statement will not show the true net 
income.” 


Appeal allowed 


Gouge v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. cisher Esg., K.C., April 26, 1950) 


Gift Tax — Exemptions — Gift exceeding $1000 to one person —Whether 
additional to $4000 exemption — IWTA s. 88(8)(a) and (f) 


Appellant made gifts aggregating some 
$10,300 to four donees in 1947, each 
gift being in excess of $1,000. He was 
allowed a deduction of $4,000 only on 
the aggregate amount of i} gifts under 
IWTA s. 88(8)(a), and was assessed 
to gift tax on the excess. He appealed, 
contending that he was entitled to four 
further exemptions of $1,000 on the four 
gifts under s. 88(8)(f). Section 88(8) 
provides for an exemption from gift tax 
of : 

(a) gifts... the aggregate value of 
which in any year does not exceed 
$4,000 and taxation shall be on the 
amount in excess of $4,000 only; 

(f) gifts to any one person which in the 
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aggregate . . . do not exceed $1,000 
im any year. 
Provided that the gifts exempt under 
paragraphs (b) to (f) inclusive . . 
shall not be included in compiling 
the aggregate referred to in para- 
greek (4) 2 ss... 
Held, dismissing the appeal, paragraph 
(f) is descriptive only and its applica- 
tion is limited to gifts coming expressly 
within its language. Accordingly as each 
of the four gifts here in question was in 
excess of $1,000, none of them was with- 
in the language of paragraph (f) or, 
therefore, within that of the proviso 
which follows. 


Appeal dismissed 


’ 
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Hurlburt v. Minister of National Revenue’ 
(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 26, 1950) 
Income Tax — Farm operated in partnership — Certain partners also in milling 


business — Hedging operations by farm partners — Loss sustained — Not de- 
ductible 


Hurlburt and two other persons oper- 
ated a farm in partnership through hired 
help, and Hurlburt was also employed as 
a grain buyer for a flour milling business 
which his farming partners carried on in 
partnership, but he himself was not a 
partner in the flour milling firm. In 
1945 the farming firm sowed 185 acres 
of their farm in rye and had expectations 
of a good crop to harvest in the follow- 
ing suminer. In November, 1945 the 
price of rye was $1.80 a bushel, which 
the partners considered good, and to en- 
sure themselves against a drop in price 
they hedged by selling on the exchange 
3000 bushels of rye for delivery in July, 
1946, that being the latest month for 
which they could sell rye futures at that 
time though it was problematical whether 
the rye could be harvested before August, 
which was the more likely month, and 
in that event it would be necessary for 
them in July to “cover up” by buying 
3000 bushels of rye and selling an equiv- 
alent amount for future delivery. Before 
harvesting the crop in 1946 substantial 
hail damage was occasioned to the crop 
and in result only 1268 bushels were har- 
vested, which were sold at $2.25 a bushel, 
the price of rye having risen since the 
autumn. The partners thus suffered a 
net loss on their hedging operation of 
$2450. The amount received for 1268 
bushels of rye at $2.25 a bushel was in- 
cluded in the gross income of the part- 
nership, but in assessing the partners the 
Minister disallowed a deduction from this 
amount of the $2450 loss sustained on 
the hedging operation. Hurlburt ap- 
pealed in respect to the disallowance of 
his portion of this loss, and urged that 
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the hedging transaction arose out of the 
close connection of the farming and mill- 
ing partnerships, and also that the farm 
operation was really an investment and 
that therefore any loss sustained in con- 
nection with his share in the investment 
should be set off against his income there- 
from. 


Held, dismissing the appeal, whatever 
may be the case in respect of the other 
partners, the hedging transaction did not 
give rise to disbursements or expenses 
which were wholly, exclusively and nec- 
essarily laid out or expended for the pur- 
pose of earning the farm income of the 
farm partnership in which alone appel- 
lant was interested as a partner. Hedging 
transactions are not a normal or necessary 
incident in the earning of income from 
a farm. Further, the farm was an inde- 
pendent business being carried on by the 
three partners and not a mere investment 
even though the actual work thereon was 
done by paid employees. 


Appeal dismissed 


Editor’s Note: In Atlantic Sugar Refineries 
Lid. v. MNR, [1949], C.T.C. 197, Tax Rev. 
100, a company whose ordinary business was 
the purchase, processing and sale of sugar, 
and which did not normally hedge its pur- 
chases, was induced to do so in consequence 
of extraordinary purchases of raw sugar which 
it made following the outbreak of war. It 
was held by the Supreme Court of Canada 
that a profit made on the hedging operations 
was chargeable to tax. Kerwin J., with whom 
the Chief Justice and Taschereau J. concurred, 
said (p. 201): 

“The company was not investing idle 
capital funds nor was it disposing of a 
capital asset. In no sense may it be said 
that the operations were unconnected with 
the appeliant’s business and it is at least 
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an added circumstance that the speculation 
was made in raw sugar. Even if it were 
the only transaction of that character, it 
should be held, in the light of all the evi- 
dence, that it was part of the appellant’s 
business or calling and therefore a profit 
from its business within s. 3 of the Act.” 

Locke J., with whom Kellock J. concurred, 
said (p. 202): 

“In trades where natural products are 

purchased in large quantities, hedging is 
a common, and in some cases, a necessary 
practice, and the cost of such operations 
in trades of this nature is properly allow- 
able as an operating expense of the busi- 
ness. Where, as in the present case, the 
trader elects to close out his short sales 
and take a profit, this is, in my opinion, 
properly classified as profit from carrying 
on the trade.” 

In the sugar case the Supreme Court thus 
held that a hedging operation by a sugar 
refining corporation was an operation of the 
company’s business and the profit therefrom 
chargeable, whereas in the rye case the Board 
has held that a hedging operation by a grain 


The TAX REVIEW 


£25 


farmer is not a part of the business of farm- 
ing, and a loss therefrom not deductible from 
the farm income. These opposing results do 
not appear to flow from the facts that the 
one business was conducted by a corporation 
and the other by individuals, nor that in the 
one case a profit was made and in the other 
a loss. In the sugar case the Court was not 
dissuaded from its conclusion by the circum- 
stance that the appellant corporation did not 
normally engage in hedging operations, while 
in the rye case the opinion that hedging op- 
erations are no necessary part of the business 
of farming is the basis of the Board’s de- 
cision. The ground of the Supreme Court’s 
decision was that the particular hedging oper- 
ation in the particular circumstances was patt 
of the taxpayer’s business. The Board, on the 
other hand, reaches its decision in the par- 
ticular case on the general ground that hedg- 
ing operations are not a normal or necessary 
part of the business of a grain farmer. In 
the Board’s view the business of a farmer is 
to farm. But if that is true of a farmer, does 
it not equally follow that the business of a 
sugar refinery is to refine sugar? 


Walker v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 26, 1950) 


Income Tax — Gambling winnings — Farmer betting on horse races for amuse- 
ment -— Not a “business” or occupation — Winnings not income — IWTA s. 3 


Walker was a farmer whose habit it 
was during the slack season to follow 
the different horse race meetings in Ed- 
monton, Calgary and, occasionally, in 
Regina and Saskatoon, in all about six 
weeks a year. This he had been doing 
for about 10 years, and during the per- 
iod 1941 to 1947 inclusive he made con- 
siderable winnings at the race tracks by 
betting on horses. He was a heavy bettor 
and was commonly known to race fol- 
lowers in the area as “Lucky Walker’. 
He kept a full record of his gains and 
losses and at the end of each season en- 
tered his net winnings in a little book. 
For a time during this period he had a 
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small interest in the earnings of a few 
horses belonging to another person for 
allowing them to pasture on his land. He 
filed with the Minister a so-called state- 
ment of net worth for the period 1941 
to 1947 showing his net winnings from 
race-horse betting in that period as some 
$17,800 (and also an amount of $10,000 
cash on hand at the beginning of the 
period). The Minister assessed him to 
tax under IWTA s. 47 for each of those 
years on the strength of the facts con- 
tained in such statement, reducing the 
amount shown as cash on hand at the 
commencement of such period from $10,- 
000 to $5000, and charging the horse- 
race winnings as taxable income. Walker 
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appealed. His own evidence as to the 
amount of cash he had on hand on Jan- 
uary 1, 1941 was corroborated by inde- 
pendent evidence. 

Held, the appeal must be allowed on 
both points. 

(1) Appellant had successfully estab- 
lished that he had $10,000 cash on hand 
at the beginning of the period. 

(2) His betting activities at the track 
and the small interest he had in the 
earnings of horses pastured on his land 
did not constitute a business, and his 
winnings from such bettings were not 
“income” within the meaning of IWTA 
s. 3. Graham Vv. Green [1925] 2 K.B. 
35; Parkes v. Com'r of Taxation 
(N.S.W.) [1932] 1 A.T.D. 352; Allen 
v. Com’r of Taxation (1919) R. & McG. 
(N.S.W.) 56; Cox v. Com’r of Taxation 
(1922) R. & McG. (N.S.W.) 88; Jones 
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v. Fed. Com’r of Taxation [(1932] 2 
A.T.D. 16; Lala Indra Sen (1940) 8 
Ind. T.R. 187, applied. 

“A distinction must be made between 
one who possesses and races a large num- 
ber of race horses and a man who, as in 
this case, happens to have but a small 
interest in the earnings only of a few 
horses on account of the fact that he 
pastured same for the owner. As to his 
betting operations, they take up six or 
seven weeks a year at a time when work 
on the farm is quiet; this is not a length 
of time which is out of reason. The 
appellant likes races; they are his favour- 
ite pastime. He knows and likes horses, 
knows their trainers, and one can easily 
imagine that his attendance at these meet- 
ings is more in the nature of a holiday 
to him than anything else.” 


Appeal allowed 


Jeffery v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., April 19, 1950) 


Income Tax — Purchase of goodwill and records of established business — 
Whether capital or income expenditure — IWTA s. 6(1)(a) and (b) 


Jeffery, a chartered accountant, entered 
into a partnership agreement with two 
other chartered accountants, Hesford and 
Wik, by the terms of which Hesford, 
who already had a well-established prac- 
tice, agreed to sell Jeffery a one-third in- 
terest in the goodwill and the office fur- 
niture, fixtures and equipment of his 
business for the price of $3,250. The 
agreement set the value of $9,000 on the 
files, records, and working papers of 
Hesford, and Jeffery contended that one- 
third of that amount, viz., $3,000, paid 
by him was an expense wholly, exclu- 
sively and necessarily laid out or expend- 
ed for the purpose of earning his income 
and accordingly not prohibited from de- 
duction by IWTA s. 6(1)(a). In his 
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tax return for 1946 Jeffery deducted 
$750, i.e., one-quarter of such amount, 
but the Minister disallowed the deduc- 
tion as being a capital expenditure and 
therefore prohibited from deduction by 
s. 6(1)(b). Jeffery appealed. 

Held, dismissing his appeal, appellant 
paid the $3,000 to purchase the goodwill, 
files, records and working papers of an 
already existing business, to create a link 
between himself and the former clients, 
and thus to create a lasting advantage. 
It was therefore a capital as distinct from 
an income expenditure and not deduct- 
ible. Further, the expenditure was not 
made in the process of earning the in- 
come but to acquire a capital asset: Dom. 
Natural Gas Co. v. MNR [1941] S.C.R. 
19, applied. 


Appeal dismissed 
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J v. Minister of National Revenue? 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C., 
Ass't Chairman, and W. S. Fisher Esq., K.C., April 19, 1950) 


Gift Tax — Agreement to transfer property by will — Subsequent gift — Date 
of gift — Valuation of shares transferred — IWTA s. 88 


In 1941 J, desiring to transfer con- 
trol of a company of which she was prin- 
cipal shareholder to her two sons, entered 
into an agreement with them whereby 
108 of her 180 shares were sold to her 
sons at a price of $450 a share, and it 
was further provided that J would by 
her will bequeath the remaining 72 
shares to her sons. In 1947 J made a 
gift of the 72 shares to her sons. At 
that time the shares had a value of more 
than $1,000 each. In her tax return for 
1947 J declared the gift but estimated 
the value of the shares at $450 a share, 
and there was some contradictory evi- 
dence that a senior income tax official in 
her locality had agreed that this valuation 
would be taken as correct. The gift was, 
however, valued at $72,576 on assess- 


ment, i.e., at more than $1,000 a share. 
J appealed, contending that the 72 shares 
in question were dealt with and disposed 
of by the agreement made in 1941 and 
that their value as at that date should 
govern. 
Held, dismissing her appeal, the agree- 
ment of 1941 did not effect the transfer 
of the 72 shares in question. The trans- 
fer of these shares took place in 1947 
and under IWTA s. 88 it is the date of 
the transfer of the property that deter- 
mines the date of the gift. As to the 
discussion with the income tax official, 
whatever may have been its tenour, the 
Crown is not bound by the aches [sic] 
of its servants, and nothing said by him 
could determine the issue. 

Appeal dismissed 


Hole v. Minister of National Revenue? 


(Income Tax Appeal Board, Graham J]. (ad hoc), Charman, F. Monet Esq., K.C., 
Ass’t Chairman, and W. S. Fisher Esq., K.C., May 16, 1950) 


Income Tax — Personal allowances — Married person who supports wife — Sep- 
arate income of wife more than $750 — Wholly dependent children — Whether 
allowance reduced — IWTA s. 5(1)(c), 5(3) 


Hole was a married man who sup- 
ported his wife and two children. His 
wife had separate income of more than 
$750 in 1947. He claimed a personal 
allowance of $1,500 in his tax return for 
1947, but this was reduced on assess- 
ment to $750. He appealed. 

IWTA s. 5(1)(c) provides for a per- 
sonal allowance of $1,500 in the case of 

(i) a married person who supported his 


spouse, 
(ii) a person who had a son or daughter 
wholly dependent upon him for sup- 
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IWTA s. 5(3) provides: 

If . . . the spouse of a married person de- 

scribed by subpara. (i), supra, 

(b) has an income of more than $750, 
the said married person and spouse 
are each entitled only to the deduction 
of $750.... 

Held, dismissing the appeal, notwith- 
standing that he was within the descrip- 
tion of s. 5(1)(c) (ii) Hole was a mar- 
ried person who supported his spouse and 
thus subject to the provision of s. 5(3). 

Appeal dismissed 


2 Reported in full 2 T.A.B.C. 186 
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Pitman v. Minister of National Revenue’ 
(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and W. S. 
Fisher Esq., K.C., May 3, 1950) 
Income Tax — Lease-option agreement — Exercise of option — Whether rent 
payments converted to instalments of purchase price retrospectively 


Income Tax — Surtax on investment income, 1946 and 1947 — Whether allow- 
ance for personal status deductible — IWTA, 1946 and 1947 


(1) By an agreement made in Sep- 
tember 1936 Pitman leased certain farm 
land to D for 5 years on a crop share 
basis. The instrument also provided that 
when the lessor’s share of the crop 
amounted to $3,100 plus taxes and insur- 
ance, and interest at 5% per annum on 
$6,100 and the amount of the taxes and 
insurance the lessee should have an op- 
tion to purchase the farm for some $3,- 
000. It was also stipulated that the 
lessor would extend the term of the 
agreement for such further time as might 
be necessary to enable the lessee to pay 
the amount last-mentioned provided the 
lessee fulfilled all his other obligations 
under the agreement. The option to pur- 
chase was not exercised within the 5 
year period, but in January 1948, D, hav- 
ing by that date paid the required sum, 
notified Pitman of his desire to exercise 
the option to purchase, and an agree- 
ment for sale was executed by the par- 
ties. Evidence was given that the lease 
had been renewed at the expiration of 
the term, but nothing in writing was 
produced to substantiate the oral testi- 
mony. In assessing Pitman for 1946 and 
for 1947 the Minister included as in- 
come in each year the amount received 
by him pursuant to the agreement, which 
included rental, certain sums on account 
of taxes and insurance previously paid 
by the lessor and a sum by way of in- 
terest at 5% pursuant to the option 
clause in the agreement. Pitman ap- 
pealed, contending that the exercise in 
1948 of the option to purchase the farm 
automatically and retroactively changed 
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the character of the sums previously paid 
to him as rent to instalments of purchase 
price. 

Held, without deciding whether the al- 
leged renewal of the lease was also in 
fact a renewal of the option to purchase, 
the exercise of ah option to purchase 
does not, as between a lessor and lessee, 
date back to the commencement of the 
lease so as to create retrospectively the 
relationship between them of vendor and 
purchaser from that date, and according- 
ly the appeal on this question must be 
dismissed. See Edwards v. West (1878) 
7 Ch.D. 858; S. S. Kresge Co. Vv. Grano- 
witz [1948] 1 D.L.R. 298 at p. 300. 
(However, certain sums paid by D in 
those years in reimbursement of sums 
previously paid by Pitman on account of 
municipal taxes and also the interest paid 
by him under the option clause were not 
additional rentals paid pursuant to the 
lease and were not chargeable to Pitman 
as income.) 

(2) Pitman was assessed to a surtax of 
4% on investment income in 1946 and 
in 1947 without any deduction being al- 
lowed for his personal status. He ap- 
pealed, contending that a deduction of 
$660 ought to have been made in 1946 
under IWTA 1st Sch., Para. A, sec. 2, 
rule 1, and a deduction of $750 ought 
to have been made in 1947 under IWTA 
s. 5(1)(c) enacted by 1946, c. 55, s. 
4(2). 

The relevant enactments for 1946 were 
as follows: 

Sec. 9(1) provided: “There shall be 
assessed, levied and paid upon the in- 
come .. . of every person . . . a tax com- 
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puted in accordance with the rules set 
forth in paragraph A. . . and the rate 
set forth in paragraph AA of the Ist 
Schedule.” 

Paragraph A provided (sec. 2, rule 
1): “For the purpose of this section, the 
income of every person .. . shall be sub- 
ject to a deduction of $660.” 

Paragraph AA provided: “On invest- 
ment income in excess of $1,500—4%”’. 

The relevant enactments fur 1947 were 
as follows: 

Sec. 5(1)(c) provided: “Income’’ as 
hereinbefore defined shall for the pur- 
poses of this Act be subject to the fol- 
lowing exemptions and deductions: 

“. . . $750 in the case of each indi- 
vidual not entitled to the . . . deduction 
of $1,500". 

Sec. 9(1) provided: “There shall be as- 
sessed, levied and paid upon the income 
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. . of every person . . . a tax computed 
at the rates set forth in paragraph A and 
paragraph AA of the 1st Schedule. . .” 

Paragraph A as enacted by 1946, c. 55, 
s. 21(1), contained a table of rates, in 
the following form: ‘On the first $250 
of the income or any portion thereof, 
22% per annum...” 

Paragraph AA provided: “On invest- 
ment income in excess of $1,800—4%”’. 
Held, Pitman was not entitled to a de- 
duction of $660 in 1946 but was entitled 
to a deduction of $750 in 1947. In 1947 
the word “income” in s. 9(1), Para. A 
and Para. AA meant income after making 
the deduction described by s. 5(1); but 
in 1946 the deduction of $660 allowed 
by Para. A, sec. 2, rule 1 was restricted 
to the purposes of that section, and 
therefore was not relevant to para. AA. 


Appeal allowed in part 


(Income Tax Appeal Board, F. Monet Esq., K.C., Ass’t Chairman, and 
W. S. Fisher Esq., K.C., May 17, 1950) 


Income Tax — Travelling expenses in pursuit of trade or business — Hockey 
coach — Not a trade or business — “Business” — Meaning of — French ver- 


sion — “Commerce” 


Goldsworthy, who spent the summer 
months as a golf professional in Alberta, 
had for some years been engaged as a 
professional hockey coach in the winter 
months in various cities in the United 
States. For the year 1946 he was en- 
gaged as a coach by a Buffalo hockey 
team and by the terms of his engagement 
might also be required to coach subsid- 
iary teams in two other American cities. 
Because he might thus have to move from 
one city to another he did not consider 
it feasible to bring his family with him 
from Edmonton. His expenses from Ed- 
monton to Buffalo at the beginning of 


the season were paid by the hockey team, 
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— IWTA s. 5(1)(£) 


and also his expenses while with a hockey 
team away from its home city. He was 
thus obliged to pay his expenses in re- 
turning to Edmonton at the end of the 
season and also his expenses while in the 
home city of the hockey team he was 
employed in coaching at the time. He 
claimed a deduction of these last men- 
tioned expenses in computing his income 
for 1946, and appealed from a rejection 
of such claim on assessment. 

IWTA s. 5(1) (£) provides: 

‘Income’ as hereinbefore defined shall for 

the purposes of this Act be subject to the 

following exemptions and deductions :— 

(f) travelling expenses, including the en- 

tire amount expended for meals and 
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lodging, while away from home in 

the pursuit of a trade or business. 
Held, dismissing the appeal, obviously 
the position of a hockey coach does not 
fall within the term ‘‘a trade” as used 
in s. 5(1)(f), and although it might 
well be within the meaning of the word 
“business” in the normal popular sense 
of that word, it is clearly not within the 
meaning of the French equivalent for the 
word “business’’ in the French version 
of s. 5(1)(f), where the expression 
“dans l’exercice d’un métier ou d’un com- 
merce’ is used for the expression in the 
English version ‘‘in the pursuit of a trade 
or business”. In the French language, 
according to the best recognized diction- 
aries, the word “commerce” is used only 
in the sense of “trading” or something 
involving the buying and selling of 
goods, and could not possibly include the 
performance of duties in the nature of 
those of a hockey coach for which a 
straight salary is received, or anything 
in the nature of services performed by 
a lawyer or a doctor, for example. Under 
those circumstances, if that is the restrict- 
ed meaning which is applicable with re- 
spect to that portion of Canada which 
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would look primarily to the French ver- 
sion of the Income War Tax Act for 
guidance and interpretation, then the 
same restricted meaning must be given 
in respect of the word “business” as it is 
used in the English version of the In- 
come War Tax Act. 


Appeal dismissed 


Editor’s Note: While the French word 
“commerce” has a more confined meaning 
than the English word “business” it is also 
true, is it not, that the French word “métier” 
has a wider content than the English word 
“trade”, and means trade, calling, profession, 
or occupation? Thus if the word “business” 
in the English version is to be given the 
narrower sense of the word “commerce” in 
the French version, the word “métier”’ in the 
French version must be given the narrower 
meaning here attributed to the word “trade” 
in the English version. So by taking one word 
out of its context in both versions the whole 
clause in each version assumes a narrower 
meaning than its language itself supports 
whereas if each version is looked at as a 
whole without reference to the other they 
come to virtually the same thing but with a 
wider application than through following the 
method here adopted by the Board. 


Weller v. Minister of National Revenue’ 
(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C., 
Ass’t Chairman, and W. S. Fisher Esq., K.C., May 16, 1950) 


Income Tax — Work performed in building after purchase — Whether struc- 
tural improvements of permanent nature ox incidental repairs — Deduction of 
expenditure — Onus of proof 


Weller purchased a building which 
housed a restaurant, and some time af- 
terward had the following work per- 
formed on it by a contractor on an archi- 
tect’s recommendation: installation of 
steel beams and supporting posts; re- 
moving and replacing booths and wiring, 
papering and painting; replacement of 
rotten studding under ground floor; re- 


1 Reported in full 2 T.A.B.C. 188 


pairs to staircase and rebuilding cup- 
boards; renewing roof and sheet metal 


flashings. Weller claimed a deduction 
of the entire expenditure in his tax re- 
turn for 1947, and the claim having been 
rejected, appealed. On the appeal the 
contractor’s statement of the work per- 
formed and the testimony of Weller’s 
auditor was the only evidence adduced. 


Held, dismissing the appeal, most of the 
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items described in the contractor’s state- 
ment were structural changes of a per- 
manent nature and should be classified 
as capital expenditures and not deduct- 
ible. In respect of those items as to 
which there was some doubt, namely, re- 
pairs to staircase, rebuilding cupboards, 
renewing roof and sheet metal flashings, 
the expenditures on these were not so 
much to maintain the building in good 
condition but rather to put it into good 
condition, and in addition, the onus of 
proof was on appellant to satisfy the 
Court that a distinction should be drawn 
between these items and those first-men- 
tioned, and he had failed to do so. 

Per Graham J. (Messrs. Monet and Fish- 
er concurring): “... it is well accepted 
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that incidental repairs which neither ma- 
terially add to the value of the property 
nor appreciably prolong its life, but 
which merely keep it in an ordinary, ef- 
ficient operating condition, should be de- 
ducted as an expense item. On the other 
hand, repairs in the nature of replace- 
ments which do appreciably prolong the 
life of the property and arrest deteriora- 
tion should be classed as capital expendi- 
tures or be charged against depreciation 
reserve. (Plaxton’s Canadian Income 
Tax Law, 2nd ed., 1947, at p. 166). In 
my opinion this is a proper statement of 
the application of the law and the claim 
asserted by the appellant must be exam- 
ined having this in mind.” 

Appeal dismissed 


Irvine v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Ahewes Bse., KC., 
Ass’t Chairman, and W. S. Fisher Esq., K.C., May 22, 1950) 


Income Tax — Determination of tax by Minister — Sole shareholder of com- 


pany — Arbitrary computation of company’s income — Attribution of profit to 
shareholder — Reversal on appeal — IWTA s. 47 


Irvine was the sole shareholder of two 
companies engaged in the manufacture 
and sale of soft drinks, neither of which 
was a personal corporation within the 
definition of the Income War Tax Act. 
Irvine devoted little personal attention to 
the management of the companies. For 
1946 the Minister, not being satisfied 
with the income tax return filed by Ir- 
vine, determined the tax payable by him 
under IWTA s. 47 by rejecting as un- 
satisfactory the two companies’ returns of 
their incomes for that year and estimating 
their true profits by reference to their 
purchases of bottles and sugar in that 
year, and adding the increased profit to 
Irvine’s reported income for the year. 
Irvine appealed, and testified that the 
only sum he had received from the two 


1 Reported in full 2 T.A.B.C. 196 


companies in the year was a payment of 
$3600 on account of rent, and denied 
receiving a sum of $1000 which was 
shown on the books of one of the com- 
panies as placed to his credit. His evi- 
dence was corroborated by the manager 
of one of the companies. 
Held, allowing the appeal, the Minister 
failed to take into account that the two 
companies were entities separate and dis- 
tinct from appellant, and therefore in 
adopting the described method of assess- 
ment in purported exercise of his powers 
under s. 47 the Minister did not proceed 
upon sound legal principles. There was 
no reason to doubt the evidence of ap- 
pellant that he did not receive $1000 
credited to him by one of the companies, 
and this amount should likewise not have 
been included in his income for the year. 
Appeal allowed 
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Amendments to Part XI and Schedule B 
P.C. 2576, May 23, 1950 
(Canada Gazette, June 14, 1950) 


His EXCELLENCY the Governor General in Council, on the recommendation of the Acting 
Minister of National Revenue and by virtue of the powers conferred by s. 106 of the Income 
Tax Act, is pleased to amend the Income Tax Regulations made and established by Order in 
Council P.C. 6471 of December 22, 1949, [Tax Rev. 30] 2s amended, and the said Regulations 
are hereby further amended as follows, the said amendments to be applicable to the 1949 and 


subsequent taxation years: 


(1) By revoking para. (b) of subsec. (1) 
of s. 1100 thereof, and by substituting there- 
for the following new para. (b): 


Sec. 1100(1) (b) 

(4) where a taxpayer has property of 
the class numbered 13 in Sch. B 
to these Regs. which was acquired 
by him for the purpose of gain- 
ing or producing income, such 
amount as he may claim not ex- 
ceeding, in respect of each item of 
the capital cost thereof to him, 
the lesser of 
(i) one-fifth of the capital cost 

thereof to him, or 
(ii) the amount for the year ob- 
tained by apportioning the 
capital cost thereof to him 
equally over the period of 
the lease unexpired at the 
time the cost was incurred, 
but the total of the amounts al- 
lowed under this paragraph shall 
not exceed the undepreciated cap- 
ital cost to him as of the end of 
the taxation year (before mak- 
ing any deduction under this 
subsection for the taxation year) 
of property of the class; 


(2) By revoking subsecs. (4) and (5) of 
s. 1100 thereof, and by substituting therefor 
the following new subsecs. (4) and (5): 


Sec. 1100(4) 
(4) where the taxpayer is a corporation 


resident in Canada, the aggregate of the 
allowances under subsec. (1) or (2) 
shall not exceed the greater of the 
amounts deducted in respect of depre- 
ciable property for the taxation year as 
shown in the books of account, and re- 
flected in the financial statements of the 


corporation, or the amount by which 


(a) the aggregate of the deductions 
from income, profit or surplus 
shown in the books of account 
and reflected in the financial 
statements of the corporation for 
the taxation year and previous 
taxation years, in respect of de- 
preciable property that it had at 
the commencement of the 1949 
taxation year or acquired subse- 
quently, 

exceeds 

(4) the aggregate of amounts in re- 
spect of that property 
(i) that have been or should have 

been taken into account in 
accordance with the practice 
of the Department of Na- 
tional Revenue in ascertain- 
ing the corporation’s income 
for the purpose of the In- 
come War Tax Act or in as- 
certaining its loss for a year 
for which there was no in- 
come under that Act, and 
(ii) that have been allowed as de- 
ductions in computing the 
income of the corporation in 
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previous taxation years under Sch. B, Class 4, Para. (a) 

the Act. (2) the general plant (including 

Sec. 1100(5) structures) and communication 


(5) Where a taxation year is less than 
12 months in duration, the amount allow- 
ed as a deduction under paras. (a), (@) 
and (4) of subsec. (1) shall not exceed 
that proportion of the maximum amount 
allowable that the number of days in the 
taxation year is of 365. 


(3) By adding to s. 1102 thereof the fol- 
lowing new subsecs. (6) and (7): 


Sec. 1102(6) 

(6) For the purpose of subparas. (i) 
and (ii) of para. (4) of subsec. (1) of 
s. 1100, where an item of capital cost has 
been incurred before the commencement 
of the taxpayer’s 1949 taxation year, 
there shall be added to the capital cost of 
each item the amount that has been allow- 
ed in respect thereof as depreciation un- 
der the Income War Tax. Act and has 
been deducted from the original cost to 
arrive at the capital cost of the item. 


Sec. 1100(7) 
(7) For the purpose of para. (f) of 
subsec. (1) of s. 1100 of these Regs., 
capital cost includes an amount expended 
on river improvements by the taxpayer 
for the purpose of facilitating the remov- 
al of timber from a timber limit. 


(4) By deleting the word “or” at the end 
of para. (f) of Class 1 in Sch. B thereto, by 
inserting the word “or” at the end of para. 
(g) thereof, and by adding thereto the fol- 
lowing new para. (h): 


Sch. B, Para. (h) 
(4) railway track that is not prop- 
erty of a railway system. 


(5) By revoking para. (a) of Class 4 in 
Sch. B thereto, and by substituting therefor 
the following new para. (a): 


equipment of a telephone or tele- 
graph system that would other- 
wise be included in another class 
in this Schedule. 


(6) By deleting the word “or” at the end 
of para. (e) of Class 6 in Sch. B thereto, 
by inserting the word “or” at the end of 
para. (f) thereof, and by adding thereto the 
following new para. (g): 


Sch. B, Class 6, Para. (g) 
(g)a wooden wharf. 


(7) By revoking Class 10 in Sch. B thereto 
and by substituting therefor the following 
new Class 10: 


Sch. B, Class 10 
30 per cent 


Property not included in any other class 
that is 

(4) automotive equipment (except a 

railway locomotive), 

(4) a cement mixer, 

(c) harness or stable equipment, 

(d) a sleigh, 

(e) a trailer, or 

(f) a wagon, 
and property thet would otherwise be in- 
cluded in another class that is 

(g) a building acquired for the pur- 
pose of gaining or producing in- 
come from a mine (except an of- 
fice building that is not situated 
on the mine property and a re- 
finery), 
contractor's moveable equipment 
(including portable camp build- 
ings), 
(7) a floor of a roller skating rink, 
(/) gas or oil well equipment (includ- 

ing a structure) that is normally 
used above ground, or 

(2) mining taachinery and equipment 


(4) 
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acquired for the purpose of gain- 
ing or producing income from a 
mine. 


(8) By revoking paragraph (a) of Class 13 
in Sch. B thereto, and by substituting there- 
for the following new para. (a): 


Sch. B, Class 13, Para. (a) 


(2) an interest in minerals, petroleum, 
natural gas, other related hydro- 
carbons or timber and property re- 
lating thereto or in respect of a 
right to explore for, drill for, 
take or remove minerals, petrol- 
eum, natural gas, other related 
hydrocarbons or timber, and 


(9) By revoking para. (a) of Class 14 in 
Sch. B thereto, and by substituting therefor 
the following new paragraph (a): 


Sch. B, Class 14, Para. (a) 


(2) a franchise, concession or licence 
in respect of minerals, petroleum, 
natural gas, other related hydro- 
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carbons or timber and property 
relating thereto or in respect of a 
right to explore for, drill for, take 
or remove minerals, petroleum, 
natural gas, other related hydro- 
carbons or timber, or 


(10) By revoking Class 15 in Sch. B thereto, 
and by substituting therefor the following 
new Class 15: 


Sch. B, Class 15 
Property that would otherwise be in- 
cluded in another class of this Schedule 
but for the fact that 
(4) it was acquired for the purpose of 
cutting and removing merchant 
able timber from a timber limit, 
and 


it will be of no further use to the 
taxpayer after all merchantable 
timber has been removed from the 
limit, 

except property that the taxpayer has, in 
the taxation year or a previous taxation 
year, elected not to include in this class. 


(2) 


APPOINTMENT 


March 25, 1950 


The Secretary of State of Canada announces the following appointment: 

Fabio Monet, Esquire, K.C. and a member of the Income Tax Appeal Board, to be 
Assistant Chairman of the Income Tax Appeal Board for a period of one year from 
April 1, 1950, pursuant to the powers conferred by The Income Tax Act. 


The Canada Gazette, April 15, 1950 
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